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Names and Addresses of Counsel.

WALTER B. ALLEN, Esq., Attorney for Peti-

tioner,

521 Lyon Building, Seattle, Wash.

ROBT. C. SAUNDERS, Esq., Attorney for Re-

spondent,

310 Federal Building, Seattle, Wash. [1*]

In the United States District Court, Western Dis-

trict of Washington, Northern Division.

No. 5043.

In the Matter of the Application of GEORGE
FRANCIS ROWE, for a Writ of Habeas

Corpus and for a Writ of Certiorari to Re-

view the Finding of United States Commis-

sioner, R. W. MeCLELLAND, That an Order

of Removal be Entered Herein Removing the

Applicants to the District of New York for

Trial.

Petition of George Francis Rowe for a Writ of

Habeas Corpus and a Writ of Certiorari.

To the Honorable JEREMIAH NETERER, Judge

of the United States District Court for the

Western District of Washington, Northern Di-

vision.

The petition of George Francis Rowe respectfully

shows that he is unlawfully imprisoned, detained,

confined and restrained of his liberty by the United

*Page-number appearing at foot of page of original certified Transcript
of Kecord.
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States of America and by John M. Boyle, the duly

qualified and acting Marshal in and for the Western

District of Washington, in this

:

That on the 17th day of October, one F. J. Colli-

gan, Deputy United States Marshal in and for the

Western District of Washington, appeared before

Robert W. McClelland, United States Commissioner

for the Western District of Washington and under

oath made complaint against George Francis Rowe
and Christian Tjosevig charging that the said

Christian Tjosevig, George Francis Rowe, D. K.

McDonald, George E. 'Snyder, W. Bertram Hancock

and Patrick J. Gearon in the city, county and State

of New York, did commit certain offenses and

crimes against the United States in violation of sec-

tions 215 and 37 United States Penal Code, on the

several dates alleged in a certain indictment referred

to in the said complaint, and that on the 3d day of

October, 1919, in the District Court of the United

States of America, 'Southern District of New York,

the grand jurors duly and regularly presented in

open Court :a true bill of indictment against the

said defendant, a certified copy of which indictment

is attached to said complaint and incorporated

therein by reference, and that the said [2] de-

fendant could not be found in the State of New York

and the said defendant was a fugitive from Justice

and was in the Northern Division of the Western

District of Washington, all as more fully appears

by a true and correct copy of said complaint here-

unto attached and made a part of this application.

That on the said date, to wit, the 17th day of Oc-
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tober, 1919, the said Eobert W. McClelland as United

States Commissioner as and aforesaid, issued and

caused to be issued in his official capacity a certain

warrant in the name of the United States of America

directed to the Marshal of the United States for the

Western District of Washington and to his deputies,

directing and commanding in the name of the United

States of America that the said United States Mar-

shal or one of his deputies should apprehend the said

defendant and bring him forthwith before the said

Robert W. McClelland or any other commissioner

having jurisdiction over said matter to answer the

said complaint as more fully appears by a true and

correct copy of said warrant which is hereto attached

and made a part of this application.

That thereafter on, to wit, the 17th day of October,

1919, one F. J. Colligan, the duly qualified and acting

deputy to the Marshal of the United States for the

Western District of Washington under the warrant

hereinbefore mentioned, did apprehend the said de-

fendant and in obedience to the commands therein

forthwith and did bring him before the said Robert

W. McClelland, the duly qualified and acting Com-

missioner in and for the Western District of Wash-
ington. Whereupon the said defendant did enter

a plea of not guilty and did in his own and proper

person and by his attorneys, Donald A. McDonald
and W. H. Harris, ask leave to introduce testimony in

his own behalf showing and tending to show that he,

the said defendant, was not guilty of [3] the

crimes charged against him in the hereinbefore men-

tioned complaint and the warrant issued thereunder.
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That the said United 'States
v Commissioner, in

obedience to said request, did then and there grant to

the said defendant leave to bring and introduce said

testimony in evidence at a time fixed and certain, to

wit, the 20th day of October, 1919, at ten o'clock in

the forenoon. And thereupon required that the

said defendant should give bond in the sum of

$3,000 for his appearance at the time and place here-

inbefore mentioned, which said bond was by the said

defendant given and furnished with good and suffi-

cient surety and approved by the said Robert W. Mc-

Clelland, United States Commissioner. Thereupon

the said Robert W. McClelland, by the consent of all

parties, did continue said hearing until the said 20th

day of October, 1919, at ten o'clock A. M.

And that thereafter, to wit, on the 20th day of Oc-

tober, 1919, at ten o'clock A. M., the said matter came

on for hearing before the said Robert W. McClel-

land, United States 'Commissioner, at his office in

the American Bank Building in the city of Seattle,

State of Washington, the said United States ap-

pearing by Ben L. Moore, the duly qualified and act-

ing Assistant United States District Attorney in

and for the Western District of Washington, and

the defendant appearing in person in response to his

recognizance on bond, and by his attorneys, Donald

A. McDonald and W. H. Harris, and the defendant

moving for continuance for the purpose of securing

witnesses and the motion having been presented to

the said United States Commissioner, the same was

granted, and the hearing was continued to the 27th

day of October, 1919, at ten o 'clock A. M.
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And thereafter on, to wit, the 27th day of October,

1919, at ten o'clock A. M. said matter came on for

further hearing [4] before the said Robert W.
McClelland at his said office aforesaid, and the said

United States appearing by Charles W. 'Swenson, a

postal inspector for the said United States in the

city of Seattle, and the defendant appearing in per-

son in response to his recognizance on bond and by

his attorneys, Donald A. McDonald and W. H.

Harris. Thereupon the following proceedings were

had, to wit

:

Thereupon the said defendant moved the said

United States Commissioner to dismiss the aforesaid

complaint and to quash the warrant issued thereon

upon the ground that the said complaint did not state

facts sufficient to show probable cause for the re-

moval of the said defendant to the Southern District

of New York for trial, in that the said complaint did

not show that any act to effect the object of the

alleged conspiracy within the meaning of the law had

been committed by any party thereto, and the said

complaint did not state facts sufficient to constitute

an offense against any law of the United States, and

that the said complaint did not allege or show that

the indictment referred to therein was still pending.

And thereupon the said motion of the said defend-

ant to quash said warrant and dismiss said com-

plaint was by the said United States Commissioner,

Robert W. McClelland, overruled and denied, to

which action and ruling the said defendant at the

time duly excepted and his exception was allowed.

Thereupon United States of America opened its
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case and offered in evidence a certified copy of a cer-

tain indictment, copy of which is hereto attached and

made a part hereof, to which the defendant objected

upon the ground that the same was incompetent,

irrelevant and immaterial and not properly au-

thenticated because the said purported certified copy

of indictment contained no certificate by the Judge

of the District Court of the United States for the

Southern District of New York to the official char-

acter of the person purporting to certify the same as

Clerk of the District Court of the United States for

the Southern District of New York, which said ob-

jection [5] was overruled by the Commissioner to

which ruling the defendant excepted and his excep-

tion was allowed.

It was admitted by the said defendant that he was

the defendant named in the complaint and was the

same person present in court and no further testi-

mony was adduced by the Government and it rested

its case.

Thereupon the defendant on behalf of his cause,

produced and had sworn as a witness one W. W.
Harvey, who testified that he was well and personally

acquainted with Christian Tjosevig, the defendant

named in the complaint and warrant, and that he

had known him for eight or nine years. That he

had first known him in Valdez, Alaska. That he,

the said Harvey, had been running a general mer-

chandise store at McCarthy, Alaska, for some years

prior to 1918. That he recollects a Mr. Harper and

a Mr. Rowe coming to negotiate with Tjosevig for

the purchase of his mining claims in the spring of
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1916. That the said persons were in his store fre-

quently at that time. That negotiations between the

said Harper and Rowe and the Tjosevig were carried

on at the drug store of one Gus Priesner. That he

saw the defendant Tjosevig at Valdez all during the

summer of 1916 and that to the best of his recollec-

tion he left McCarthy for Valdez about the 16th of

September, and was in Valdez until the early part

of January, 1917. And stated further that he re-

called the visit of a Mr. McDonald and a Mr. Mc-

Kinnis to the property in the fall of 1916, but that

Mr. Tjosevig was not there at that time. That the

claims of Tjosevig were within five or six miles of

the famous Kennecott mines and were of the same

geological formation, and in the opinion of the

people living in that district were, next to the said

Kennecott mines, the best prospect in the territory of

Alaska. [6]

And thereupon, the defendant in behalf of his

cause, produced and had sworn as a witness one

Andrew Halverson, who testified that he was a

brother-in-law of the defendant, Tjosevig, and was

interested with him in the claims, and was employed

in the summer of 1916 to do assessment work for the

company which had purchased the claims in the pre-

ceding June from the defendant Tjosevig and the

other owners. That during the month of August,

1916, he, together with other men, struck a bed of

rich ore in Tunnel No. 2 on said property running

thirty-five or forty per cent copper, which fact he

reported to the defendant Tjosevig.

And thereupon the defendant, Christian Tjosevig,
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offered himself as a witness in his behalf, and first

being duly sworn, testified in substance as follows:

That he was a resident of Seattle and had lived

there two years prior to which he had lived in Alaska

where he was engaged in prospecting and mining.

That he was born in Norway, was 45 years old, came

to the United States in 1891, lived in New York City

from 1891 to 1898, which place he left the last men-

tioned date and came around the Horn as a sailor

and arrived in Valdez, Alaska, in March, 1898, and

continued to live there until ten years ago. That

he was familiar with the Bonanza mine in Alaska,

and went to that locality in 1899 for the purpose of

locating claims but was deterred on account of the in-

accessibility of the country from finally locating

until 1903.

At this point the United 'States Commissioner

ruled that the recitals in the indictment were con-

clusive and that he would hear no further evidence

in controversion of them. Whereupon, after argu-

ment the said commissioner reversed this ruling and

permitted the defendant to proceed with his testi-

mony, in which he continued in substance [7] as

follows

:

"I did assessment work on my claims every year

from 1903 to 1916. My brother, Nils Tjosevig, also

had an interest in the claims. In 1917, I entered

into an agreement with a Mr. Hazelet for the sale of

the said claims for $350,000 and 25^ a ton royalty

on every ton shipped. (Defendant identified copy

of said agreement which is received in evidence as

Defendant's Exhibit "1.") One of the parties to
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the agreement died and a panic came on so the deal

fell through. Later in 1909, I entered into an op-

tion agreement with one Judge F. Mr. Brown, but

this fell through on account of trouble with my
brother Nils. Mr. Birch of the Kennecott Com-

pany made me several propositions but on account of

litigation with my brother they never were consum-

mated. At one time Mr. Birch came to the property

and examined it. Referring to the Marie claim,

called at that time No. 3, he said: "All that a man

needs there is that claim. You got a thousand tons

at twenty per cent of ore that is lying in the side

there and you can ship and haul over to Kennecott

and we could have a sampler over to Kennecott and

take it over there and sample it up for the ore right

there, or you can ship it out when the railroad

comes." He advised me how we could get the ore

out and suggested that I form a close corporation.

Mr. Birch is one of the owners of the Bonanza mine

and president of the corporation. After that Mr.

Lavensaler came over. He is engineer for the

Kennecott and made a proposition to lease my prop-

erty and pay me so much royalty when the railroad

was built there and give me enough money to live on

to that time that it pay a royalty, but I wanted to

make a straight deal because I didn't know that all

the profits might go into transportation and charges

and one thing and another and nothing would be left

for us. [8] He advised me not to sell the property

but I found later that he was trying to get my inter-

est and also my brother 's. On the 6th day of June,

1916, I and the others interested sold the property
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to the Tjosevig-Kennecott Copper Company, a Cor-

poration, of which this is a copy of the contract of

sale (whereupon agreement dated June 6th, 1916,

marked Defendant's Exhibit "3" was received in

evidence).

"I was first approached in relation to this deal by

my brother who came up to the property with a

proposition from a man named Harper who had a

property about seven miles from my place. This

was in January, 1916. A Mr. Priesner delivered me
a letter dated January 5th, 1916 (letter referred to

received in evidence marked Defendant's Exhibit

"4"), addressed to him by J. L. Harper. I never

saw Harper at that time. I communicated with

Harper and received a telegram saying that a party

was coming up with money to close the deal. Along

in April Mr. Rowe and Mr. Harper came to see me
and on the 6th of April, 1916, we entered into an

agreement in regard to the purchase of the property

(copy of said agreement received in evidence,

marked Defendant's Exhibit "5"). This deal fell

through, however, on account of the purchasers go-

ing into default and Eowe came back a second time

and we made the deal referred to in exhibit "3" to

carry out which I executed a deed June 6, 1916, a

copy of which witness identifies. (Said deed being

received in evidence as Defendant's Exhibit "6.")

The latter part of June, 1916, I received a tele-

gram from George Francis Rowe (copy of which

telegram was received in evidence as Defendant's

Exhibit "7"). A Mr. Brock referred to therein was

president of the First Bank of Cordova and a Mr.
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Medley, an attorney and United States Commis-

sioner at Cordova." [9]

The witness then identified Exhibit "8" as a letter

written from Mr. Medley to him, which letter was

received in evidence as Defendant's Exhibit "8."

I acted in these matters on the advice of Mr. Brock

and Mr. Medley." Defendant then identified tele-

gram to Edward F. Medley which was received in

evidence as Defendant's Exhibit "9." Also tele-

gram from Medley to Priesner dated July 25, 1916,

received in evidence as Defendant's Exhibit "10."

'

' I had nothing to do with the organization of the

Tjosevig-Kennecott Company. I didn't know at

the time who organized it or any of the parties. In

January, 1916, 1 was at the Kennecott Mine. I came

down to McCarthy in response to a telephone call

from Rowe and stayed there until the middle of May,

then went down to Valdez and returned to McCarthy

about the first of June, when I made the second deal

with Rowe. After the deal was made I was hired

by Rowe to do assessment work. I hired horses and

men to assist me in going this work. First I had

my brother-in-law, Andrew Halvorsen, and a man

by the name of Peterson. We worked in the tunnels

and packed ore. While I was packing ore between

the lower camp and McCarthy, Andrew and the

boys were working in No. 2 tunnel. Andrew came

down excited and told me they had struck some good

ore going through about ten feet, and he had some

ore with him that I judge would run about 35 per

cent copper. After I got through I went up and

looked at the place and found that kind of ore in
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places where they had been working. Of course, the

whole thing was not steady 35 per cent copper but it

was that in places. About the 20th or 22d of Sep-

tember I left McCarthy to go out to Valdez to attend

a lawsuit, the papers of which had been served upon

my wife at Valdez. I stayed at Valdez till the 31st

of January, 1917, and right after the big fire. About

that time Mr. Rowe was wiring me for [10] proxy

to attend a meeting of stockholders at Seattle. I

consulted with Mr. Medley and Mr. Myer Blum of

Valdez, the merchant, and they advised me that I

had better not send the proxy but go and attend the

meeting myself. I didn 't know who the stockholders

were at that time or who organized the company

except that I had been advised that J. B. McDougla,

former Governor Hay and John W. Roberts were

the names of the organizers, and I understood that

they were well-to-do people, millionaires and capable

of handling any property that came along. I didn't

recall any other letters or telegrams or communica-

tions between Rowe and myself that I have men-

tioned. I never authorized him to go to New York

and sell or arrange with others to sell stock. I didn't

know who was going to New York. I didn't know in

October, November or December that he was in New
York selling stock. I didn't know D. K. McDonald

at that time.
'

'

The witness then categorically denies the charges

in the indictment.

"I first met D. K. McDonald in New York in the

latter part of January, 1917. I never saw the man
before that, although I received a letter from him
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after he examined the property. All that stated, as

far as I remember, was that he was sorry he did not

see me when he visited the property. This letter was

in October or November of 1916. He said that he

had been there with a Charles McKinnis, a mining

engineer. Commented on the property and said he

had let a contract for building a road from the rail-

road up there to take supplies on in the spring. I

do not now recall what else he stated. I had no other

communication with him only I saw him the latter

part of January, 1917, in New York. I never saw

George El. Snyder in my life, and would not know him

if I saw him. I do not know anything [11] about

him except that I think I recall having heard Rowe

mention his name. I never knew Patrick J. Gearon

until in the fall of 1917 when I met him at a stock-

holders' meeting of the company. I recall Mr. Mc-

Donald wired me when I was at Valdez in the fall

of '16 and wanted me to go to Cordova and go in with

him, but on account of my wife being confined I

couldn't go. In fact, had I been disposed I couldn't

have gone as there was no boat and no trail over the

summit. I never had any wires or communications

about selling stock. I never knew that there was

such a man as Harvey A. Willis or a company of

that name until I was in New York in the latter part

of January, 1917. I never authorized anyone to

enter into any deal with any stockholders or anybody

to sell stock. I had sold all my interest in the claims

to the corporation. I left Valdez about the 3d of

January, 1917, and reached Seattle about the 10th.

When I reached here, I found that I was too late for
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the stockholders' meeting. Mr. Rowe told me that

he was going to New York on some business in con-

nection with some shipyard proposition he was going

to handle. I had not been in New York for many
years, although I have friends and relatives there.

In fact, I hadn't been out of Alaska for twelve years

at that time, so I decided that now that I had the

money I would make the trip and went back with Mr.

Rowe. There was no agreement that I was to go

with him in regard to selling stock or making repre-

sentations to people in New York, and I had no busi-

ness dealings with him. When I got to New York I

stopped at the Bresslin Hotel and then I went and

visited my friends and I was sick in bed several days.

I was in Mr. Willis ' company office a couple of times

with Mr. Rowe, however. Mr. Rowe wanted me to

meet them and introduced me to them, and I talked

a little while with them and went out again. I was

to have had 125,000 shares of stock in the [12]

company. I was not a director of any officer of the

company. I made no representations to Mr. Willis

or his company or anybody else for that matter, as to

the mine. Most of my conversation with Mr. Mc-

Donald was in regard to a milking machine patent

that he was attempting to put on the market. He
tried to interest me in it. I didn't talk with him

anything about using the mails to circularize people

about the mines and I transacted no business with

him in relation to myself. Mr. Rowe introduced me
to Mr. McDonald. John W. Roberts was in New
York at the time, although I didn't meet him. While

at the office of Harvey Willis & Company, I was
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given a copy of an option which had been given that

company by Mr. Roberts, authorizing them to sell

the company's stock. The company paid all the

money due me under my agreement into the Scan-

dinavian-American Bank at Seattle on the 17th day

of January, 1917, and when I was in New York

all the money that was coming to me had been paid

into the bank and I had no further interest in the

matter at the time that I reached New York. The

people who bought the mine bought it on the investi-

gation made by their president and engineer and not

on the representations that I made. A great many
mining engineers have examined the property there,

among them C. Colcock Jones, Henry Rogers, Henry

Drumm, who was representing the Guggenheims for

a railroad, and it was on the showing on the Ken-

necott and on my claim and some others that they felt

justified there was enough tonnage in the country to

spend $23,000,000 for a railroad. All the engineers

that examined it claimed that it was a very valuable

mine. It is opposite the Bonanza mine. You can

hear the Bonanza mine whistle blow from my claim.

The formation of the soil is the same. I do not know

what representations were made in New York. I

know that some very rich discoveries of ore were

made. In fact I have had assays made by Mr. Birch

that ran 64 per cent [13] copper. I never made

any representations to Charles Colcock Jones.

Charles Colcock Jones was president of the Los An-

geles Mining Association. W. Bertram Hancock

was formerly mining engineer for the Kennecott. I

didn't go to New York city in January, 1917, or at
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any other time to assist in the sale of the stock of

the copper company. My trip back there was purely

a pleasure trip. I had been north for twelve years,

came down to Seattle for the stockholders' meeting,

and Mr. Rowe urged me to go back to New York, and

I went purely as a pleasure trip to see some of my
old friends, and I stopped off in Minneapolis and

visited friends there as well as in New York. There

was no stock being sold when I was there. The

market was dead. There were two factions in the

company, and, as far as I know, no stock was sold

after the fall of 1916. The troubles started, as I

understand, because some stock from the west got on

the market in New York in violation of the contract

with Harvey Willis and all the stock should be sold

through him. During the twenty years that I was in

Alaska, I did most of the work on the claims myself.

I carried timbers for six or eight miles from the

nearest timber on my back. I lived on the claims

during the season, and for two years of that time I

was so poor I couldn't aiford to go and see my family.

Between the time of doing the assessment work I had

to work earning a living for my family, and when I

went to McCarthy to get my mail I took my lunch

along and stopped at the creek to eat my lunch and

drink some water and go back to McCarthy and get

my mail and save the 75$ it cost to get lunch there.

I would always stay there from June until October.

I have always made my home in Alaska up to two

years ago. The company has had a lot of trouble

recently in a lot of law suits. Two factions are mak-

ing charges against each other. Last summer the
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postal inspector of New York by the name of [14]

H. P. Mayhew, called to see me. Prior to that I was

served with a supoena by the United States Marshal

and Mr. Swenson here, who was one of the postoffice

inspectors for Seattle, required my attendance before

the grand jury on the 15th of August, 1919. When
I was served, I had a chat with Mr. Swenson. I told

him that I was wanting to go back to Texas. He told

me he couldn't do anything to let me off from going

to New York, that I had better wait and see Mr. May-

hew when he came from.' Alaska, as he was then up

there investigating. So I did that, and when Mr.

Mayhew came down he called me up on the phone

and I went down to see him. That was along last

July. I was with Mr. Mayhew a couple of days and

answered all the questions that he asked me about the

company. He took notes on what I was saying, and

after I had answered the best that I knew and re-

membered and he was all through, he said,
'

' I will let

you off from going to New York," and he put on the

back of the subpoena that if I didn't hear from him

any further by the 15th of September that I would

not hear from them any more, but up till then to keep

them posted where I would be, which I did. Mr.

Swenson was present during part of the time. Mr.

Mayhew wrote on the back of the subpoena that I

would not have to appear in New York. This is the

subpoena, (Subpoena received in evidence and

marked Defendant's Exhibit "12.")

And thereupon the direct examination of the de-

fendant, Christian Tjosevig, having been completed,

the said Charles W. Swenson, representing the
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United States Government, moved the Court for a

continuance of two weeks so as to bring witnesses

from New York to overcome the case of the defend-

ant and to have present the Assistant United States

Attorney from the City of New York for the [15]

purpose of cross-examining the said Tjosevig, and by

consent of all parties the said United States Commis-

sioner did continue said hearing until the 8th day of

November, 1919, at ten o'clock A. M.

The said Christian Tjosevig, being on the stand in

response to cross-examination by Lawrence Miller,

Assistant United States Attorney for the Southern

District of New York, testified as follows

:

"I went to Alaska in the spring of 1898 and was

there continuously until the fall of 1917, except I

went out for a couple of trips. I was engaged in the

business of prospecting and doing general laboring,

and I located the claims covered by the contract to

the Tjosevig-Kennecott Mining Company during the

years from 1903 to 1906. That I never got a patent

to those claims for the reason that I could not afford

it, although I always did the assessment work on

them. With reference to the contract entered into

between myself and the other parties interested in

the Tjosevig-Kennecott claims I first talked to my
brother in the early part of January, 1916. He came

up to where I was working and said he had been

made a proposition by a man named Harper, who

had a property about six miles from our mines. The

proposition did not suit me. Later on Mr. Preisner,

who conducted a drug store at McCarthy, came up

with a proposition that he had from Mr. Harper.
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Thereupon I wired Mr. Harper an option and he

wired back that he was leaving at a certain time with

a party bringing the money to close the deal on the

property. Mr. Harper came up with Mr. Rowe and

there were several options drawn up. One was

signed in the first part of April, the price being $150,-

000. The first option went by default, and the second

option was for $175,000. I had been holding the

property for $350,000'. I do [16] not remember

what I told Rowe about the ore upon the claims

but I told him it was good property. I believe now

and believed then that it was good property. I could

not tell how much ore there is *on the property.

There are different kinds of ore on the property, car-

bonate and glance, chalcopyrite and bornite. There

is ore on the property. You can walk on the crop-

pings for 3,000 ft. There are open cuts and tunnels.

I took out ore wherever I worked, but it is hard to

estimate how much. I took some ore out and had it

assayed before the sale of the property. I have not

a copy of the assay. Some of it assayed 64 per cent

copper. Just had ordinary samples assayed. Some

of the drillings for six feet ran &/2 Per cent copper.

I would not know what the average for the entire

claim was. You can trace claims for 3,000 feet. Mr.

Rowe did not tell me how the stock was to be sold to

the company. I never asked ihimi. I understood

that a bunch of millionaires down in Seattle was tak-

ing the company over. Mr. Rowe said that he had

some rich people down here that was taking it over.

Nothing was said about the sale of stock. I was to

receive the purchase price in /deferred payments.
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The money was to come from the people who were

buying the mine. I did not know from what source

the company was to receive the money and did not

enquire. There was nothing said about the money

coming from the sale of stock. I did not know

whether the stock was to be issued to me in return

for a quit claim deed to the property. Mr. Brock of

the First National Bank of Cordova who was looking

after my interests said it was all right, and I took his

word for it. I do not remember about the issuance of

2,500,000 shares of stock. I do not know what was to

be done with the stock, and how it was to be issued.

£ was to receive [17] 125,000 shares of stock, but I

understand the Board of Directors of the company

passed a resolution not to give me the stock. Mr.

Gazzam told me of that fact. I did not know that

2,500,000 shares of stock was to be issued to me. I

only knew if they didn't make the payments I would

have the property back again. All I was interested

in was that the payments came due at a certain time

and if they didn't come I had the property back

again. I went to New York for a trip, not in the in-

terest of the stock. I lived in New York for seven

years and had not been there for twelve. I went with

Mr. Rowe, who said it would be a nice trip for me.

I paid my own fare, and loaned Mr. Rowe $2,500.00

to pay his. When I got to New York I went to visit

some friends. That was in the latter part of Jan-

uary, 1917. I went to 11 Wall Street and 60 Broad-

way, the first Rowe 's office and the latter the office of

Harvey A. Willis. I don't know whether I talked

to Willis or not, but they wanted me to put up some
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money. Mr. Birch told me to stay away from down

there. "If the fellows down there know you have

some money they will have it in a short time," he

said. I do not think stock was selling at that time.

I do not know what the stock was sold for to the pur-

chasers, but I understood that Willis wanted my
money to buy company stock at 50^ a share. I was

sick in bed most of the time I was in New York. I

sent a wire to Mr. Rowe on August 30, 1916, telling

him of the strike that my brother-in-law, Andrew

Halvorsen, had made on the property. I do not re-

member sending a cablegram to Rowe dated Novem-

ber 29, 1918. It is a new one on me. I do not re-

member a thing about it."

Referring to Government's Exhibit "B":
" I do not know why Rowe was going to New York

in [18] June, 1916. I did not know on November

29, 1916, that Rowe was selling stock for the company

nor did I know that he was at 11 Wall Street. I do

not know how you would figure whether the facts

stated in Government's Exhibit "B" are true. It is

an estimate as to how much ore is on the property.

Based upon the certificates showing the length of the

vein there is more ore on the property than is stated

in the telegram."

Thereupon the said Christian Tjosevig testified

upon redirect examination by Mr. Allen, as follows

:

"Stephen Birch who was president of the Ken-

necott Copper Corporation, the Guggenheim Com-

pany, made a personal examination of my property

and made a favorable report upon the property. He
suggested that I form a close corporation and take
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some good fellows in with me. He told me that on

one claim there was one thousand tons of 20 per cent

ore laying along the slide. I turned his proposition

down. Mr. C. Colcock Jones, a mining engineer,

made an examination of the property in 1909. He
was representing Dillman who was intending to pur-

chase the property. I understood that Jones made a

favorable report, because the purchasers took up an

option afterwards, but the deal fell through because

one of my co-owners revoked the power of attorney

and the title could not be conveyed. Mr. Jones was

on the ground, measured the showing, and took sam-

ples. A Mr. Lavensaler, a mining engineer repre-

senting Mr. Hazelet, also made a report upon the

property. That was in 1907. His report was favor-

able, and Mr. Hazelet also had a favorable report

from one Henry Rogers and after securing these

reports he wanted to purchase the mine for $350,000

cash and 25^ a ton royalty. At the time the deal was

made with Mr. Rowe I had never seen [19] any of

the other people connected with the company. I only

had a part interest in the properties and was antag-

onistic towards the other owners, but we got together

upon the contract.
'

'

Thereupon Mr. J. B 1

. McDougall was called as a

witness on behalf of the Government, and upon direct

examination by Mr. Miller testified that he was an

officer and director of the Tjosevig-Kennecott Copper

Company and went to New York in December, 1916,

in the interests of said company. That Rowe,

Snyder and McDonald were also there. That Har-

vey Willis was selling the stock. That he did not
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know who wrote the advertisements for the stock,

that they were published before he got there. That

the telegram, Government's Exhibit "B" for iden-

tification, was found by him on the table in the office

of the Tjosevig-Kennecott Company at 11 Wall

Street one or two days before Xmas in 1916. Upon

cross-examination by Mr. McDonald, Mr. McDougall

testified that he was secretary-treasurer and one of

the original incorporators of the company. That he

met Tjosevig for the first time in January, 1917, in

Seattle, that Tjosevig was not one of the original in-

corporators of the company. That he did not see

Tjosevig in New York. That he was not assisting

Snyder and Rowe in the sale, but was there to take

care of the money; that Tjosevig received his money

on the purchase some time in January, 1917, and it

was paid into the Scandinavian-American Bank ; that

Tjosevig was to receive some stock, but he didn't re-

ceive such.

Thereupon, upon cross-examination by Mr. Rust-

gard, Mr. McDougall testified

:

That the money from the sale of stock was turned

into the Seaboard Bank of New York by Harvey A.

Willis and Company and the Seaboard Bank ar-

ranged to give the 'Scandinavian-American Bank

[20] credit here for the Tjosevig-Kennecott Copper

Company. That they received credit almost every

day beginning about the 10th of December, 1916,

somewhere between the first and the 10th. The

money was placed in the bank for the benefit of the

copper company. That he only got one share of stock

in the company and never received any more there-
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after. He was supposed to get 25,000 shares of pro-

motion stock that was to be given to him after the sale

of stock in New York had been concluded.

Thereupon Edmund Smith was introduced as a

witness on behalf of the Government, and upon direct

examination by Mr. Miller testified

:

That he was present in February, 1918, in Juneau,

at the trial of the civil suit in which Tjosevig was a

party. That at the time Tjosevig was asked if he

had sent a telegram, of which Government's Exhibit

"B" was a copy and he said he had. Thereupon

upon cross-examination of said Edmund Smith by
Mr. Rustgard, the witness testified that he had a

transcript of Mr. Tjosevig testimony in the trial men-

tioned in the direct examination. That the following

testimony was contained in the transcript

:

"I offer this telegram in evidence." Mr. Lund,

who appeared for Mr. Tjosevig, said: "I will ask the

witness, "Do you remember whether this is a correct

copy of the telegram you sent?" "I do not know.

I see my signature is there.
'

'

Upon cross-examination by Mr. Allen the witness

testified that John Lyons was known as a Judge

through the neighborhood of Valdez, Alaska, and that

he was a judge of the United States Commissioner's

Court situate at Valdez.

Thereupon Christian Tjosevig, one of the defend-

ants, was recalled for further redirect examination,

and testified that [21] prior to the transaction

with the Tjosevig-Kennecott Copper Company he

never had any experience with corporations or

stock companies. That he went to school in the old
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country until he was about fifteen years old and then

went to sea, and was engaged as a sailor until he went

to Alaska, and from that time was engaged in pros-

acting. Thereupon said defendant, recalled as a

witness in rebuttal on behalf of the defendant, tes-

tified that he did not recognize the telegram, Govern-

ment's Exhibit "B" as having been sent by him.

Whereupon upon cross-examination by Mr. Miller,

said defendant testified that he was confused at the

trial in Juneau and thought that the telegram re-

ferred to in that trial was one sent from McCarthy.

That he had sold the option on his property several

times.

Thereupon L. E. Younger was produced as a wit-

ness on behalf of the defendant and testified upon di-

rect examination that he lived in Seattle; that his

business was auditor of the Scandinavian-American

Bank ; that he had the records of the bank referring

to the deposits of moneys under the escrow agreement

of the Tjosevig-Kennecott Copper Company; that on

January 18th, 1917, the final payment was made to

the Tjosevigs in the sum of $78,318.55; that the bank

acted as agent for the First Bank of Cordova

under a trust agreement and payments were made to

the bank of Cordova and distributed by that bank to

the various parties interested. That all money was

credited between the dates of September 13, 1916, and

January 18, 1917.

Thereupon Gustav Preisner was produced as a wit-

ness on behalf of the Government. Upon direct ex-

amination by Mr. Miller he [22] testified that he

lived in Alaska for some time, that he went to Mc-
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Carthy, Alaska, in 1913, staying there until about

the 14th of March, 1918 ; that he was in the drug busi-

ness; that he was acquainted with the defendant

Christian Tjosevig and his brother Nils Tjosevig and

the defendant Eowe ; that he met the defendant Rowe
for the first time when he came up with Harper to

McCarthy about April 1, 1916. Mr. Rowe came up

for the purpose of taking up an option on the Tjose-

vig property at Hidden Creek ; that after Rowe left

McCarthy he communicated with the witness by let-

ter and telegram; that the deal between Rowe,

Harper and the Tjosevigs was made in his store, and

that thereafter he communicated to Rowe everything

that was going on around McCarthy ; that he had very

little to do with Christian Tjosevig although he may
have written him a letter or sent him a telegram.

That he knew he sent him a telegram when McDonald

and McGinnis came up. That he was requested by

Rowe or McDonald to communicate with the defend-

ant Tjosevig at Valdez. That he sent a telegram to

Rowe August 30, 1916, same being Government's Ex-

hibit "D." That he was not quite sure whether he

communicated the facts contained in Government's

Exhibit "C" to the defendant Tjosevig at Valdez re-

garding this. He did not have a copy of the letter.

That he received a telegram from D. K. McDonald
marked Government 's Exhibit "E"; that he never got

anything for his services in connection with the deal

although the defendant Tjosevig promised to give

him a chunk of money and one trip to Europe and

back again. Then he saw the 36 sacks of ore which

were shipped from Tjosevig 's property to the smelter
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at Tacoma ; that the sacks were all tied up and he put

the tags on.

Upon cross-examination by Mr. Rustgard he testi-

fied that the Government's Exhibit "C" was the

identical paper which he turned [23] over to the

United States Attorney ; that it had been kept in the

desk of John P. Fay in Seattle ; that McGinnis and

McDonald went up on the Tjosevig property and ex-

amined it; they were gone two days. That he noti-

fied the defendant Tjosevig of the telegram, Govern-

ment's Exhibit "C"; that he wrote a letter to him at

Valdez; that the defendant Rowe told him that he

was going to sell the stock for 40^ and he would let

him know later; that Harper and the defendant

Tjosevig were present; that was with reference to the

first option of the first of April, 1916 ; that he did not

pay much attention to the talk that was going on be-

cause he did not want to complicate it ; that the par-

ties sometimes had hot arguments and a couple of

times the deal pretty near fell through ; that Harper

suggested that he should receive remuneration but

that he would not ask the defendant Tjosevig for any-

thing; that he considered it a great honor for him

to have made the deal as there was not another man in

the camp that could bring the Tjosevigs together;

that he had them three times in the store and they

would not talk to each other.

Thereupon upon cross-examination by Mr. Allen

the witness testified:

That he only saw Rowe up there once. That was

in the early part of April, 1916; that he sent a tele-

gram, Defendant's Exhibit 13, also Defendant's Ex-
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hibit 14, and a telegram Defendant's Exhibit 15.

That there were a great many people wanting to buy

the Tjosevig properties. The people in the neigh-

borhood thought very well of the mine ; that when an

option was given everybody also wanted to buy it;

that he kept it so secret that he went up to Kennecott

in the middle of the night so nobody would see him

;

he did not want the Guggenheims posted as to what

he was doing ; that [24] he made a map of the lo-

cation of the mine for Rowe and he made this map
from one made by a mining engineer named Hancock

who made a report upon the property.

Rowe sent up for a sample of ore from the prop-

erty; that he understood he wanted a fair sample

from the whole property, but if anyone sent any ore

out it was Nils Tjosevig; that he sent a telegram, De-

fendant's Exhibit 21, to D. K. McDonald requesting

him to come, that everything was ready. On Septem-

ber 26, 1916, he had the horses and supplies for mak-

ing an inspection of the mine; that he wanted the

property inspected by the purchasers ; McDonald and

McKinnis came in to inspect the property. McKin-

nis was a mining operator from Idaho ; that they went

out on the mine and spent some time up there. That

he was acquainted with a copper man from Boston

named Holden who was interested in buying the

Tjosevig properties and that Hancock made a report

for Holden before Rowe and Harper were interested

in the property ; that there were a lot of men around

the neighborhood of McCarthy who wanted to buy

stock of the Tjosevig Company when it was put upon

the market. That several miners working for the
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Kennecott mine told him that when the stock was for

sale they would buy some.

George Francis Rowe, one of the defendants, took

the witness-stand and after being sworn testified as

follows:

That at present he is engaged in the advertising-

business. In the early part of 1916 was engaged in

buying and selling stocks of merchandise through ad-

vertising, and that he is the defendant mentioned in

these proceedings. He testified that he first heard of

these Tjosevig properties through Mr. Harper in the

early part of 1916 ; that it appeared Mr. Harper had

an option upon the [25] property for himself and

associates who were working some neighborhood

property, but that they did not have enough money

to make the deal; Mr. Harper only had an option,

however, on a half interest for eight or eight-five

thousand dollars and wanted Mr. Rowe to get some

capitalists interested to swing the deal. Mr. Rowe
had shortly thereto, met a Mr. McDonald in Butte.

Mr. McDonald was worth considerable money and

was then looking for some copper properties to

finance and develope. Mr. Rowe refused to submit

the matter to Mr. McDonald until Harper could give

him some assurance that the property was what they

claimed it to be and Mr. Harper brought in cable-

grams giving the names of people who were familiar

with the property, among others, Judge Lyons who

came to his office and told him that he was then prac-

ticing law in Seattle, and that he had always heard

the property spoken of very highly, and stated that

Mr. Birch's opinion would be far more valuable than
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his, Mr. Birch being president of the Eennecott Cor-

poration. Mr. Lyons further stated that Mr. Birch

had said that all those men had to do was to stop

scrapping among themselves and get the copper to a

railroad. The witness asked Mr. John W. Roberts

to get some information from Mr. Birch, it appear-

ing that Mr. Roberts was in professional touch with

Mr. Birch. Mr. Roberts stated that Mr. Birch was

a very hard man to get to as he was guarded by a sec-

retary all the time, but later Mr. Roberts said that

Mr. Birch told him that they could pick up this prop-

erty any time they wanted to and that there was lots

of ore, lots of poor ore and lots of good ore too.

The witness then discovered that Mr. Dillman was

m New York City.

The witness got in touch with C. Colcock Jones, a

mining [26] engineer of Los Angeles who had re-

ported very favorably upon the properties. This

report of Jones was secured after the witness' first

visit to Alaska.

Harper shows the witness certain cablegrams from

Preisner, a druggist in McCarthy, Alaska. The wit-

ness interviewed Stewart & Holmes about Preisner,

who reported that they thought he was absolutely

honest and the witness told them that he had cable-

grams from Preisner concerning the value of mining

.property and inquiring particularly if he thought he

would be honest on the mining deal and they said that

they thought he was absolutely on the square. The

cablegrams were presented in evidence.

The name Lavensaler, a mining engineer who used

to be the fieldman for the Guggenheims, was also
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mentioned by Mr. Harper, and the witness went to

Tacoma and saw Mr. Lavensaler, and found that he

had made a report upon the property but stated that

he had made it for the Guggenheims' interest and

therefore could not give it to the witness, but did give

the witness his opinion of the properties, saying that

it had been seven years since he was upon the proper-

ties, and there should have been considerable develop-

ment work done since then, and that his opinion of

them when he saw them was that they were well worth

serious development, well worth it . After receiving

this information and having checked up Mr. Pries-

ner's reliability the witness arranged with Mr. Mc-

Donald to support him with funds to go to Alaska.

There the witness met Mr. Hancock, the mining en-

gineer for the Mother Lode, a nearby, big producing

mine, also Mr. Priesner and the two Tjosevigs. It

appears that these Tjosevig brothers were not on

speaking terms and it was very difficult for the wit-

ness to get any agreement out of them as one was al-

ways jealous of what the other was getting. [27]

Priesner gave the witness a chunk of ore that came

from the property and Hancock told him that it was

the only property in that neighborhood that would

pay its way, that it didn't require any money for de-

velopment and if anyone would take hold of the prop-

erty they would be able to take out enough ore as

they went along to pay for what development was nec-

essary. The witness asked Mr. Hancock if he would

put that in writing and he did so. Mr. Godfrey gave

the witness a report which he claimed had been made

for Mr. Godfrey, taking the witness' wor/c that the
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report would not be used without Mr. Godfrey's per-

mission. Hancock appeared to be acting in a

friendly way for Nils Tjosevig, Nils looking upon

Hancock like a hero worshipper and would do noth-

ing without Hancock's first approval, so Hancock

said nothing about expecting any pay for his report

if it were used. But letter Hancock wrote the wit-

ness a letter stating that he understood Mr. Rowe was

using the report that Hancock had given him, and as

his reports were the only method he had of making

a livlihood, he wanted four hundred dollars ($400.00)

stating that he had special need of the money at that

time as he had a sick daughter in Seaside, Oregon.

This first trip was on April 8th, and the contarct the

witness secured from the Tjosevigs was introduced in

evidence. The witness then returned to Spokane and

turned the matter over to Mr. McDonald. While in

Alaska the witness interviewed others about the prop-

erty, among them Judge O'Connor at Chittenden,

whose opinion of these properties was not so favor-

able but whose opinion of properties that Judge

O'Connor owned was very favorable, and he wTanted

the witness to handle some of his properties. The sta-

tion agent at McCarthy said there was a mountain

of bornite and that the mountainside was as green

as grass as far as you could see [28] and that it

was the biggest thing outside the Bonanza mine.

While there Mr. Tjosevig said that Mr. Jones had ex-

amined the property and a Mr. Wiley, who was the

mining engineer for the Peabody Copper Company.

The witness wired Mr. Jones asking him if his opin-

ion about the properties was favorable or not and re-
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ceived a wire "My opinion favorable, successful

mining assured if properly financed and managed."

This telegram and the other correspondence with Mr.

Jones was demanded of the Government.

About a week afterwards the witness inquired of

Judge Llewlyn, Western agent for the Milwaukee

Land Company of Spokane, who was personally ac-

quainted with Jones, about him and Mr. Llewlyn

told him that he would bank a million dollars on

Jones' honesty. Jones' report was secured by the

witness and was introduced in evidence at this hear-

ing as Exhibit 23.

In the first part of June the witness made another

trip to Alaska because Mr. Irvin, one of Mr. Mc-

Donald's associates in Spokane and Mr. McDonald's

attorney, claimed that the proposition could not be

financed unless there was an absolute deed to the

property, their idea being that a company should be

formed and a deed given to the company in exchange

for the stock and the stock placed in the bank ; their

position being that thus if anybody purchased ten

dollars worth of stock in the company he would have

a ten dollars interest in the corporation which would

own the property.

The witness was then sent back to Alaska to see

if he could make the arrangement with the Tjosevig

boys. Mr. McDonald had already put up three or

four thousand dollars for this first optional contract.

Upon the witness's return to Alaska the first contract

had expired. Before doing this the witness had

checked [29] up Mr. McDonald and found that he

had letters of recommendation as to his wealth, stand-
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ing and character from every bank in Spokane with-

out a single exception. The Union Savings & Trust

Company telling him that any business he did with

McDonald would be absolutely gilt edge and that Mr.

McDonald was one of their directors. The informa-

tion witness received about Mr. McDonald was that

he and his associates were men who would command

two or three million dollars and they made no hesi-

tancy about drawing a check for the witness' expenses

and the draft for the four thousand dollars optional

money was paid without any question.

Upon his second visit to Alaska the witness found

that Judge Lyon was representing Nils Tjosevig

and the witness finally made the deal with the Tjose-

vigs as outlined in the contracts dated June the 6th

in evidence. An incident happened on the second

trip that confirmed the witness' sincere belief in the

value of the property. The Welch crowd from Spo-

kane being heavy operators in the Coeur d'Alene

and the main owners of the National Bank of Spo-

kane, had a representative there, and the witness

was given the impression that the properties were

so valuable that capital was seeking it, and the

Chamber of Commerce at Cordova had issued a little

booklet about the country and in it the Tjosevig

claims were referred to as one of the most valuable

there. This report of the Chamber of Commerce

was highly praising to the property. His attention

was called to the Government's report which shows

that these claims had the same limestone and green-

stone formation as the famous Bonanza; and both

engineers Hancock and Jones claimed that the Gov-
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ernment report fell short of actual justice. to these

properties. Upon the witness' return the corpora-

tion was organized, [30] but the witness was sent

into Alaska a third time by the corporation in order

to get the Tjosevigs to change one or two terms of

the contract, which he succeeded in doing. On this

third trip the witness met a hunter and prospector

who gave him a letter to Samuel G. Reed of Wall

Street, New York, and in the letter the prospector

gives a very favorable opinion of these properties

and told Rowe that he had been all over the proper-

ties. Upon the witness' return from Alaska the

third time George Francis Rowe & Company en-

tered into an agreement with the corporation under

which they were created fiscal agent, but being un-

able financially to carry out the terms of the con-

tract, the witness representing the fiscal agent com-

pany entered into an agreement with Howarth &
Company, D. K. McDonald, and George E. Snyder,

to assist the fiscal agency. That his dealings with

Howarth and McDonald and Snyder were well

known to the Tjosevig-Kennecott Copper Company

which was shown clear by the correspondence pass-

ing between the fiscal agency and the copper com-

pany. This correspondence was demanded of the

Government and is very voluminous. The witness

further testified that before attempting to carry out

the fiscal agency contract Mr. McDonald came to

Seattle with him and they interviewed Mr. Roberts,

the attorney for and one of the directors of the

Tjosevig-Kennecott Copper Company. Of this

company Mr. McDonald was the president. Mr.
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Rowe was neither a director or an officer. The
trustees being D. K. McDonald, M. E. Hay, W. L.

Gazzam, John W. Roberts and J. B. McDougall.

The contracts between the fiscal agency company
and McDonald and Iiowarth were left with Mr.

Roberts. Mr. McDonald wanted to call a meeting

but Mr. Roberts said it was not necessary and that

the agreement with the Tjosevigs would have to be

changed in one or two particulars, [31] and it

was then that Mr. Rowe was sent into Alaska on the

third trip. The Tjosevigs at first refused to have

anything more to do with it and wanted to declare

the deal off, but through the efforts of third parties

he finally got them to acquiesce in the changes, which

are set forth in a later contract known as the direc-

tions and instructions to the bank. On this trip the

witness tried to patch up the differences between the

Tjosevig brothers, arranged for a dinner at the best

restaurant in Cordova and got the Tjosevigs there

and all their friends at a dinner together. It was

at this meeting that the boys spoke to one another

for the first time in many years and the first time

in many years and the first sentence was one asked

the other to loan him a gun and the other one said,

"You got money; buy your own gun." The witness

asked Christ the character of the ore that he had got

out and Christ said that there need be no worry

about the ore, that it would run 60%. The other

brother said it wouldn't do anything of the kind,

that it wouldn't run 40%, but added, "Why didn't

3^ou go up to number 3 and get some of the ore there ?

It is a whole lot better ore" ; that if you had gone on
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number 3 you would have gotten better ore than the

ore which you shipped. (It later appears from the

smelter returns of this ore that was shipped that

it was exceedingly rich.) Everyone the witness

talked to said that there was no question about the

value of the property, but it was a hard place to get

to.

After the witness' return to Seattle there was a

period of inactivity until Mr. McDonald could get

Mr. McKinnis, a very famous mining man from

Idaho who was associated with the Day brothers, all

wealthy Idaho mining men, to go and inspect the

properties. A little later Mr. McDonald tele-

graphed the witness from [32] Spokane to go to

New York immediately as Mr. Snyder had already

left for that city. The witness went to New York

and secured Mr. Godfrey's consent to use Hancock's

report, Godfrey telling him that he thought Hancock

was a pretty safe old bird to shoot over, and stated

that they would have tried to do something with the

properties as they like Nils Tjosevig but hadn't any

use for Christ. The witness and Snyder then went

to the different brokerage houses to get proper con-

nections. The Mines Management Corporation

wanted to buy all of the stock outright. It was

agreed between the witness and Snyder that they

would wait for Mr. McKinnis' opinion on the prop-

erty, he and Mr. McDonald being then on the way

into Alaska, and that if Mr. McKinnis would not

O. K. it that they would quit and that if McKinnis

turned it down they would throw it up and let it go.

Later they received a telegram from Mr. McKin-
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nis that the property was all right, that the ore

showing was good and plenty of timber, and that

every mining man in the country spoke high of it.

Mr. McKinnis had no interest in the selling agency

whatever, nor in the ownership of the mines, but

that he bought ten thousand dollars worth of stock

at fifty cents a share on the strength of Hancock's

report and the telegrams from Christ and Preisner,

and after McKinnis' return on the strength of his

report his friends bought an additional fifty-five

thousand dollars worth of stock. Witness and Sny-

der also received a letter before they sold any stock

from Mr. McKinnis stating inter alia:

"One nice thing, everyone that either Mr. Mc-

Kinnis or I talked to said we had the biggest thing

in Alaska outside of the Kennecott Company and

the transportation problem is not as serious as I ex-

pected to meet. The more I think about it the more

I am [33] satisfied it is the chance of a lifetime

to get into such a property. He cut (referring to

Christ Tjosevig) the vein 13 feet, and the face is in

ore. It appears to be a true fissure vein, and there

is no doubt in my mind that this is one of the big-

gest properties in Alaska, or in America for that

matter. The Mother Lode is also developing into a

big producer, and if our showing is better than any

of them you can imagine what we will have with de-

velopment." Letter introduced in evidence as Ex-

hibit 25.

Witness further testified that this letter was writ-

ten on Steamship "Admiral Watson's" letter paper

while Mr. McDonald and McKinnis were returning
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from an inspection of the properties. And after

Mr. McKinnis returned to Idaho his friends, upon

the strength of what he thought about the property

from his personal inspection, bought $55,000 worth

of stock. After getting the telegram from McKin-

nis and this letter (Mr. McKinnis also wired a laud-

itory report to Pope & Company of New York), the

brokers in New York all wanted to know what Mc-

Kinnis thought about the property and then some of

them wanted to buy the issue outright and some

wanted to underwrite it at 30^ on the dollar. Mc-

Kinnis ' telegram to Pope & Company was this

:

"I believe the Hancock report, as to geology,

volume of ore, etc., to be correct."

When the witness read that he exclaimed, "My
God! We've got the world by the tail on a down-

hill haul."

McKinnis is well known in New York as a divi-

dend producer, having paid out millions of dollars in

dividends.

Harvey Willis & Company were employed as the

house of issue. The witness gave them all the data

that he had on the subject, [34] namely, the Han-

cock report, the Jones report, letters signed by An-

gus McDonald, telegrams regarding the property

from McDonald and McKinnis, and the telegrams

from McKinnis, the Government's report and all

that he had ever heard about the properties. The

witness further testified that the newspapers in New
York maintained a clearing-house for financial offer-

ings, by which they aim to protect the public against

worthless stocks and the matters have to be sub-
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mitted to them. Gunther and Company run this

clearing-house and no ads are received except after

the data is submitted to them and the matter meets

their approval. In other words, the advertisements

have to come through Gunther & Company. All the

data the witness had was submitted to Gunther &
Company and they approved.

The witness then testified that before they sold

any stock in New York at all they waited for Mr.

M'eKinnis' return.

Witness testifies that he believed the property

valuable then and he believes it valuable now, and

the witness is satisfied that if the one hundred and

forty thousand dollars which the directors illegally

paid the Tjosevigs had been used in developing the

property the stockholders in New York would have

no reason to complain to the postomce.

While in New York he and Mr. Snyder were in-

formed that Mr. Seagraves, a mining engineer, was

in New York and had been the manager for the

Kennecott Mine, so they interviewed Mr. Seagraves

about this property and he volunteered the state-

ment to them that he had never been on the Tjose-

vig claims, but had heard them highly spoken of by

mining men in employ of the Kennecott Company

and volunteered the statement that there was some

fine ore there ; that he had taken the liberty of open-

ing one of the sacks from the shipment [35] that

Mr. Eowe had arranged should be sent from the

property to the smelter. Mr. Seagraves said it was

very fine ore, and added further, "Wherever you

find such showing on the surface in that country you
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will invariably find it opens out at depth," and lie

gave them an illustration of this stating that on the

Jumbo and Erie mines, belonging to the Guggen-

heim corporation, he had supervised the work of

following a very small thread or vein of copper

which suddenly opened out into a rich body of rich

copper ore in the limestone, there being $11,000,000.00

worth of rich copper ore in that particular body.

Mr. Seagraves had asked them not to quote what he

said so they made no mention or statements in any of

their advertisements.

Cross-examination.

Upon cross-examination the witness recovered the

testimony gone over in his prior examination about

his trips in Alaska and his investigations and fur-

ther testified that Christ Tjosevig had given him

some photographs of the property showing large

bodies of glance ore, but that Mr. Tjosevig 's position

about the matter was always rather stating what

other and supposed competent men had said or

thought about the property rather than his own opin-

ion but that he told him also that there was a large

body of glance on one side of the glacier but that

there had been a slide of ice there and the tools and

glance were both covered in the slide and that on

the Marie claim there was about 40 feet of glance

ore and the station agent at McCarthy told the wit-

ness that he had been on the property and there was

a tremendous body of copper there. Tjosevig also,

told him about certain offers that he had had and

about a deal that he had had on at one time for the

properties for [36] $350,000, and also had told
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the witness that there was a large volume of born-

ite over there, but Tjosevig's general attitude was

that other people should praise his property, that he

didn't need to praise it. Witness also stated that

Nils Tjosevig had told him that there was a tremend-

ous lot of milling ore, which is low-grade ore.

What purported to be a report made by Engineer

Hancock for a Mr. Godfrey in the year 1915 or

1916, was introduced in evidence as Government's

Exhibit "J." The witness stated that he thought

the exhibit was in the handwriting of Mr. Godfrey,

but that he had never seen it before this present time.

Witness further stated that the report which Mr.

Hancock gave the witness was in typewriting signed

by Mr. Hancock. That the events concerning the

delivery to the witness were these : Mr. Hancock had

admitted to the witness that he had made a report for

a Mr. Godfrey and that he would give the witness a

copy of it conditionally ; that he would not make use

of the report until he first secured Mr. Godfrey's

consent, which the witness promised to do. That

thereafterwards one evening in Mr. Preisner's store,

a Mr. Harper being with the witness at the time,

Mr. Hancock came in and delivered the witness such

typewritten report wrapped up in paper and made

the Avitness promise upon his word of honor as an

English gentleman that he wTould not make use of it

until he first secured Mr. Godfrey's consent (that

the witness did secure Mr. Godfrey's consent before

making use of the report). That the witness and

Mr. Harper subsequently that evening read the re-

port and they noticed that there were some things
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that Mr. Hancock had told them orally about the

properties which were not mentioned in the report;

that the witness thereupon saw Mr. Hancock in Mr.

Hancock's [37] office about the matter telling

him that some of his oral statements were not in his

report and Mr. Hancock replied that whatever he

had stated about the properties he would put in

writing, and said to the witness something like this

:

''Whatever you have reference to that I may have

said which is not in the report, dictate it there to

my stenographer and I will sign it." An employee

of Mr. Hancock's thereupon placed some paper in a

typewriter and the witness started out dictating

what he referred to upon his direct examination as

the supplemental report which began something

like this: "Supplementing the report which I have

heretofore delivered to you concerning the Tjosevig

properties, I desire to state"—and then went on and

stated as to the amount of ore upon the land and

certain other statements which Mr. Hancock had

made the witness but which were not in the type-

written report which he previously gave the wit-

ness; that while the witness was giving this dicta-

tion Mr. Hancock was present listening, and quite

often whenever the witness would make a mistake he

would correct the witness by saying something like

this: "No, you've got that wrong, Eowe, what I said

to you was this
— " and would then repeat what he

had said to the witness and Mr. Hancock stated as

to what he had said instead of the witness' memory

of it would be written by the typewriter, that is, the

supplemental report was in all things conforming to
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Mr. Hancock's desire and wishes and statements.

And that after the typewriter had written it it was

signed by Mr. Hancock.

Government's Exhibits "K," "L," "M," "N,"

and "O" were introduced in evidence.

Upon further cross-examination the witness testi-

fied that the initial arrangements with all the men
connected with the Tjosevig-Kennecott Company

was for promotion stock and for its division. [38]

The witness himself was to get 100,000' shares, like-

wise McDonald, Snyder, Gazzam, MacDougall, Rob-

erts, Hay and the others were also to get portions of

the promotion stock. Mr. Tjosevig was not to get

any promotion stock, but his contract provided that

the company should have no right to sell 135,000

shares, that he was going to keep that much stock for

himself. This was not promotion stock.

The witness upon further cross-examination

stated that he made no personal examination of the

mine because his examination would have been of no

value as he couldn't tell a copper mine from a gran-

ite quarry. He stated that Mr. Hancock told him

that it was the best property outside of the Bonanza.

Hancock's report was introduced in evidence as

Exhibit "G" and the witness stated that that was

the report which Mr. McKinnis, upon his personal

examination, had referred to in his telegram to them

in New York that he concurred, and that was the

report that the witness relied on and quoted on in

his advertisements for the reason that Mr. McKin-

nis himself telegraphed that he thought it was cor-

rect. Newspaper advertisement marked Exhibit
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"F" was introduced in evidence and the witness

stated that he took the precaution to print the state-

ment at the bottom of each and every one of his ad-

vertisements, "That they would not guarantee the

accuracy of the statements, but they were based

upon information and data which they believed to be

correct."

The witness' attention was then called to state-

ments that he had made in the different advertise-

ments and was asked where he got the information

as follows:

" There is now on the property about 300 tons of

ore." This, the witness states, was taken from Mr.

Hancock's report, both his original report and the

supplemental report that he had [39] written for

the witness supporting his oral statements to the

witness. The witness then points out from the re-

port which is in evidence different statements in it

as to the amount of ore in different places on the

property.

W. Bertram Hancock writes as follows: "The

present showing on the Tjosevig properties is better

than the initial showing on the Erie and Jumbo, two

of the Kennecott greatest producers." When the

transportation problem is solved it will be compara-

tively easy to ship a large tonnage of rich ore."

The witness took Government's Exhibit "F" and

pointed out where the statements were found there

exactly as quoted.

Certain statements were read to the witness from

a prospectus marked Exhibit "H" and the witness

testified that this prospectus was not written by him,
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but was gotten out by Harvey Willis &, Company,

and as to the computations of the tonnage and other

computations mentioned in it were also done by

them, evidently taken from the data which was sub-

mitted to them including the Hancock report and his

supplemental report and the returns from the ore

that was shipped to the Tacoma smelter, and from

some samples that were sent out for assaying. The

statement in the prospectus that there was copper

running from 35 to 75% witness said was taken both

from the Hancock and Jones report and that such

are the percentages for glance and bornite ore. The

witness quoted from the Hancock report that there

was ore running form 15 to 20% and other ore 70%
on the properties.

The statement that Engineer Jones was president

of the Los Angeles Mining Association was taken

from a directory of Engineers in Mr. Hopkins'

library. [40]

It was then brought to the attention of the commis-

sioner that when the Government was investigating

these matters, that Mr. Rowe in person and Mr. Allen

as his legal representative disclosed to the Govern-

ment all the facts that they had in their possession

and gave them all the data, papers, letters and other-

wise that it was in their power to do.

Witness further testified that he left New York,

the sale of stock by his agency having ceased about

the middle of December. That the directors of the

corporation on the 17th of January following, in-

stead of keeping the money that was raised in New

York paid more than half of it to Tjosevig for the
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rest of his stock in the corporation. The witness

testified that as soon as he heard of this he objected

to it and that he wrote a letter to the directors de-

manding that the money be paid back into the treas-

ury and that there is now a suit pending with the

stockholders against the board of directors of the

corporation to compel them to turn back into the

treasury about $141,000 and the witness was doing

what he could to help the stockholders in that suit.

The witness then testified that he never had any

dealings with Tjosevig or any of the other defend-

ants mentioned in the indictment concerning any de-

sire or any intimation that he or any of them were

attempting to put upon the public any stock in any

corporation that he did not believe the property

thereof to be very valuable, and that he had an honest

conviction that this property was enormously val-

uable.

Witness further stated that some time after his

return from New York, not being able to get any set-

tlement from the company for his commissions, he

brought suit against the company on the fiscal agency

contract, that it was tried before Judge King [41]

Dykeman of the Superior Court of 'Seattle and took

nine or ten days to try ; that the corporation claimed

as a defense to that action that the advertisements

were false, but that in passing on the matter Judge

Dykeman, after having heard all the evidence, held

that they were substantially correct and entered

judgment in favor of the plaintiff for $500,000, and

judgment was later upheld by the (Supreme Court of
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this State. Pleadings in that case were offered but

rejected by the Commissioner.

The witness stated that Mr. D. K. McDonald had
no interest in the properties prior to their sale to the

copper company, and only one share of stock in that

corporation and a one-third interest in the sale agency

or fiscal agency agreement with the corporation.

That this was the McDonald that made the examina-

tion of the property with Mr. McKinnis and reported

favorably upon it, and that Mr. McDonald never made
any contrary representations to the witness and the

witness thinks that Mr. McDonald was as sincere in

his belief in the value of the property as all the rest

of them and that George E. Snyder never intimated

nor made any representations other than a belief in

the great value of the property ; that defendant Han-

cock, so far as the witness knows, never had any in-

terest in the properties nor in the corporation nor in

the selling agency contract and never had any connec-

tions with the matter other than as an engineer ren-

dering a report. Mr. Hancock told the witness that

the report he gave the witness was a copy of one he

had made for Mr. Godfrey, but that he later gave the

witness a supplemental report written in the

presence of the witness, placing a writing certain

oral statements concerning the property that he had

made to the witness and which were not in his report

and that no agreement was had with Mr. Hancock at

the time that he [42] was to pay anything for this

report conditionally upon the success of the under-

taking or otherwise. That further than this Han-
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cock has had no connection with the matter in any

way, shape or kind so far as the witness knows.

The only connection the defendant Patrick J.

Gearon had with the matter was that he is president

of Howarth & Company in Spokane and the witness

borrowed from Howarth & Company $10,000 to carry

out the fiscal agency contract. This was loaned under

a written agreement. That a suit has been brought

upon this contract in Judge Rudkins Federal Court

in Spokane and a decree entered in favor of Howarth

& Company.

Witness testified that there was never any meeting

between him and any of the other defendants con-

cerning any of the matters other than has been tes-

tified to at this hearing. That there were never any

negotiations or propositions between him and any of

the defendants by which he or any of them were to

endeavor to place upon the market any interest in

any property that they did not believe to be very

valuable. They submitted all their data to Harvey

A. Willis & Company and it met their approval ; sub-

mitted all the data to Gunther <& Company and it met

their approval. A letter from an Alaskan inquiring

as to when the stock would go on the market and also

an Alaska newspaper showing the notoriety of the

claims in that section was introduced in evidence.

The witness further testified that when Mr. Snyder

received Mr. McKinnis ' telegram he went to Wallace,

Idaho, met Mr. McKinnis and raised $65,000. This

money was not turned into the fiscal agency, but was

handled by McDonald and iSnyder. Witness had a

row with them and wired Mr. Roberts of 'Seattle as
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to what he [43] should do and received tele-

graphic answer to turn the money over to Snyder and

let Snyder run it. Also wrote him a letter and told

him the same thing. "To eat crow and be a good

dog." This sale of stock through McKinnis to his

friends released enough of the stock under the agree-

ment with the Tjosevigs and the corporation so that

all the stock sold in New York was company stock.

For the benefit of the Court the witness then ex-

plained the contracts to the effect that Tjosevig

deeded the property outright to the corporation tak-

ing the stock in payment and then agreed that the

corporation might sell the stock paying him for the

first 200,000 shares of stock sold 15$ a share and de-

positing 15$ a share in the company for development

purposes ; for the next 200,000 shares 20^ and 20$ for

development purposes, and the next 200,000 shares

40^ and 40^ for development purposes. The agree-

ment further provided that for every 200,000 shares

that the company would sell the Tjosevigs would

release to the company without pay 100,000 shares.

Thus the $65,000 raised from McKinnis' friends in

Wallace, Idaho, released to the company all of the

stock that was sold in New York so that all of the

New York money should have gone for the develop-

ment purposes. The deed to the mining property

was recorded by Mr. Eoberts. The campaign in New
York opened the latter part of November, the com-

pany having sent Mr. MacDougall, its treasurer, to

New York, and every cent of the money went into the

bank. The arrangements being that the Transfer,

Security & Registrar Company had the stock books
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and upon delivery of the money to them they issued

the stock direct to the purchasers and transmitted

the money into the (Seaboard Bank of New York,

which in turn transmitted it to the company's credit

at the iScandinavian American Bank of Seattle. To
show that the officers knew of the advertisements,

witness said that Mr. MacDougall [44] was in New
York at the time as the treasurer of the company,

and they received a wire from the directors in Seattle

as follows :

'

'We will not consent that any money be

used for pool or curb manipulations. Your adver-

tisements say that all the money is to go into the

property. These advertisements must be lived up to

the letter and made absolutely good.
'

'

The witness then described some of the things he

learned about the stock brokers' business in which

they would take the buyer's money, but would not buy

unless the stock went up and if it went down the

intending purchaser would lose the money that he had

turned over to the broker and the witness thought it

was up to him to protect them so he wired the com-

pany asking for some of his commissions explaining

that the brokers had gone short on the market and

the telegram he received back from Mr. Roberts

showed that Roberts didn't understand what the short

market meant and the witness wired Roberts to see

Herrin & Rhodes and have it explained but Roberts

wired back that he had read Henry Clews and knew

all about Wall S'treet, so the witness quit and came

home.

What purported to be a report by engineer Han-

cock for a Mr. Godfrey in the year 1915 or 1916, was
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introduced in evidence as Government's Etxhibit

"J." The witness stated that he thought the exhibit

was in the handwriting of Mr. Godfrey, but that he

had never seen it before this present time. Witness

further stated that the report which Mr. Hancock

gave the witness was in typewriting signed by Mr.

Hancock. That the events concerning the delivery

to the witness were these ; Mr. Hancock had admitted

to the witness that he had made a report for Mr.

Godfrey and that he would give the witness a copy of

it conditionally, that he would not make use of the

report until he first secured Mr. Godfrey's consent,

which the [45] witness promised to do. That

thereafterwards one evening in Mr. Preisner's store,

a Mr. Harper being with the witness at the time, Mr.

Hancock came in and delivered to the witness such

typewritten report wrapped up in paper and made

the witness promise upon his word of honor as an

English gentleman that he would not make use of it

until he first secured Mr. Godfrey's consent. (That

the witness did secure Mr. Godfrey's consent before

making any use of the report.) That the witness and

Mr. Harper subsequently that evening read the re-

port and they noticed that there were some things that

Mr. Hancock had told them orally about the proper-

ties which were not mentioned in the report ; that the

witness thereupon saw Mr. Hancock in Mr. Han-

cock's office about the matter, telling him that some

of his oral statements were not in his report and Mr.

Hancock replied that whatever he had stated about

the properties he would put in writing, and said to

the witness something like this: " Whatever you have
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reference to that I may have said dictate it there to

my stenographer and I will sign it." An employee

of Mr. Hancock thereupon placed some paper in a

typewriter and the witness started out to dictate what

he referred to upon direct examination as the sup-

plemental report which began something like this:

"Supplementing the report which I have heretofore

delivered to you concerning the Tjosevig properties,

I desire to state"—and then went on and stated as to

the amount of ore upon the land and certain other

statements which Mr. Hancock had made the witness

but which were not in the typewritten report which

he previously gave the witness ; that while the witness

was giving this dictation Mr. Hancock was present

listening and quite often, however, whenever the wit-

ness made a mistake he would correct the witness by

saying something like this: "No, you've got that

[46] wrong, Rowe, what I said to you was this"

—

and would then repeat what he had said instead of

the witness' memory of it would be written by the

typewriter, that is, the supplemental report was in all

things confirming to Mr. Hancock 's desire and wishes

and statements. And that after the typewriter had

written it it was signed by Mr. Hancock.

Government's Exhibits "K," "L," "M," "N" and

"O" were introduced in evidence.

Upon further cross-examination the witness tes-

tified that the initial arrangement with all the men

connected with the Tjosevig-Kennecott Copper Com-

pany was for promotion stock and for its division.

The witness himself was to get 100,000 shares, like-

wise McDonald, Snyder and Mr. Gazzam, Mr. Mac-
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Dougall, Mr. Roberts, Mr. Hay and the others were

also to get portions of the promotion stock. Mr.

Tjosevig was not to get any promotion stock, but his

contract provided that the company should have no

right to sell 135,000 shares, that he was going to keep

that much stock for himself. This was not promo-

tion stock.

Government's Exhibit "P" was admitted in evi-

dence.

Redirect Examination.

Referring to Exhibit "P" witness says when he

wrote the letter he knew that Mr. McDonald and Mr.

McKinnis were going up to examine the property and

wanted, as stated in the letter, Mr. Preisner to be

careful and not in any way exaggerate the facts to

Messrs. McDonald and McKinnis. Referring to

Exhibit "O" witness stated it was written after the

last sale of stocks in New York which was on the 18th

of December, that as a matter of fact, an order for

stock did come in from Alaska, but it was never ad-

vertised in NewT York nor represented to anybody,

nor was it in any way acted on. Referring to Ex-

hibit "H" being [47] the prospectus, each state-

ment in it was read to the witness and he stated that

they were true, to the best of his knowledge and be-

lief, and that the statements concerning the char-

acter, location and ore on the property were taken

from either the Government report or Mr. Jones' or

Mr. Hancock's report; that the statement about the

13 foot vein is based upon the letter written by Mr.

McDonald and Mr. McKinnis ; that the statement that

on a certain claim a great body of glance had been
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uncovered was taken from Mr. Jones' report. The

witness testified that as a matter of fact, though, he

did not write this Government Exhibit "H."
Through questions propounded to the witness and the

reading of the different exhibits it is shown to the

commissioners that the telegram from Mr. Jones to

the witness was not literally quoted in the advertise-

ments. The telegram from Mr. Jones says that the

claims has one of the best showings of copper min-

erals and the quotation was "most extensive show-

ings.
'

'

Upon further redirect examination the witness tes-

tified that Tjosevig's telegram said that the ore which

he had got in the vein would run 35 per cent, then

later they got Mr. McDonald and Mr. McKinmV let-

ter stating that while it was splendid ore he didn't

believe it would run 36 per cent, so they never made

any representations or any advertisements to the

effect that it would run 35 per cent; that is, that they

printed Mr. Tjosevig's telegram but omitted that

statement from it because of Mr. McDonald's doubt

of its truth.

The Government finally stated that the statements

they are relying upon as being false were in the pros-

pectus and one statement in the newspaper exhibit

"L," namely : "There is now on [48] the property

and ready for immediate shipment 1,600,000 pounds

of high-grade ore from which shipments have gone to

the Tacoma smelter with initial returns of $145.00 a

ton." Witness testified that a several ton shipment

had gone to Tacoma smelter and showed returns of

$145.00, and that he had telegraphed for and got
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these returns before he made the advertisement. The
Government then admitted that they did not question

the returns but did question the 1,600,000 pounds.

The witness stated that Mr. Hancock's supplemental

report showed 800 tons which would be 1,600,000

pounds.

Thereupon John W. Roberts was called as a witness

on behalf of the defendants. He testified on direct

examination by Mr. McDonald that he resided in

Seattle and is an attorney ; that he was a member of

the Board of Trustees of the Tjosevig-Kenneeott

Copper Company. That the Government had the

minute-book of the company in New York. That he

was the attorney who incorporated the company.

That the incorporators were M. E. Hay who sub-

scribed for one share of stock ; D. K. McDonald who

subscribed for one share of stock; J. B. McDougall

who subscribed for one share of stock ; W. L. Gazzam

who subscribed for one share of stock; John W.
Roberts who subscribed for one share of stock, and

George Francis Rowe who subscribed for 2,999,995

shares of stock at $1.00 per share.

That the following officers were elected for the

company

:

President, D. K. McDonald, iSpokane

;

Vice-president, M. E. Hay, Spokane

;

Secretary, L. H. Burnett, Seattle

;

Treasurer, J. B. MacDougall, Seattle.

That the following was a correct minute of the

meeting as it appeared in the original minute-book,

which meeting was held May 20, 1916 : [49]
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'

' That George Francis Rowe was present at the

meeting and presented to the meeting an option for

the purchase of 22 mining claims near Kennecott

known as the Hidden Creek, said option being duly

executed by Christian Tjosevig and by him as attor-

ney in fact for his wife, Eli Tjosevig, and by Nils

Tjosevig and Andrew Halvorsen, the owners of said

mining property. Whereby by the terms of which

option and agreement said George Francis Rowe
had been duly given and granted the right to purchase

said mining property together with all improvements,

rights, privileges and franchises owned and held by

said Christian Tjosevig, Eli Tjosevig and Nils Tjose-

vig and Andrew Halvorsen, said agreement and op-

tion being dated April 6, 1916."

That the minutes showed that George Francis

Rowe transferred and conveyed said option to the

company in payment for 2,499,996 shares of the capi-

tal stock of the corporation. That thereafter said

Rowe tendered to the company the following

:

"To the Tjosevig-Kennecott Copper Company, a Cor-

poration and Its Officers.

You are hereby requested and directed to issue out

of the capital stock heretofore subscribed for by me
to the following named persons and in the amounts

set opposite to their respective names, to wit

:

Christian Tjosevig 125,000 shares

Nils Tjosevig 10,000

W. F. Gazzam 25,000

J. B. McDougall 2>5,000

J. L, Harper 50,000

M. E. Hay 25,000
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L. H. Burnett . ., 150,000 "

John W. Roberts 50,000 "

[50]

Irving 100,000 "

J. F. Howarth & Co. ., 260,000

George Francis Rowe 225,331 "

D. K. McDonald 225,332

George E. Snyder 225,38:2

Edward F. Medley 5,000

Bated iSeattle, Washington, this 8th day of August,

1916.

Signed—"GEORGE FRANCIS ROWE."
Witness: "JOHN W. ROBERTS."
On cross-examination by Mr. Miller the witness

testified that the transaction set forth above was

never consummated and that Rowe defaulted. That

he understood that thereafter one certificate was is-

sued for the entire capital stock less five shares but

that he never seen the certificate. That he learned

of that certificate after they had gotten into court

and the question came up and that was the first he

had heard of it.

Upon redirect examination witness testified that

the original records were in the possession of Mr.

Mayhew.

Thereupon Mr. Howard B. Mayhew was called as a

witness on behalf of the Government. Upon direct

examination he testified that he was acquainted with

the defendants Rowe and Hancock; that Govern-

ment's Exhibit "J" was reported to him by Hancock

to be his longhand report prepared by him from the

field notes in his examination of the Tjosevig claim
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in 1915. That from a longhand report he had a

typewritten report made of the original and a dupli-

cate. That the original report was sent to James J.

Godfrey, New York, and a carbon copy was retained

by him, and that the defendant Rowe changed the

last two pages of the carbon report. That he signed

them at Rowe's request. [51]

Thereupon upon cross-examination by Mr. Allen

he testified that he did not recall that Hancock had

stated that he saw Rowe make the papers which were

added to the exhibit.

Thereupon John W. Roberts was called as a wit-

ness on behalf of the Government, and upon direct

examination testified that he was a trustee of the

company in 1916 and 1917. He testified that in De-

cember, 1916, he received telegrams from Rowe and

McDonald from New York demanding a fund to be

used for protecting the market for the Tjosevig-

Kennecott stock. In January, 1917, he was given

a Power of Attorney to arrange with Harvey A.

Willis for the sale by them as brokers of the com-

pany's stock. That he went to New York in Janu-

ary, 1917, and saw Rowe and Tjosevig there. That

Rowe told him that Harvey Willis would put up

$6,000 to support the market if Tjosevig would put

up $50,000 to support the market. That a conversa-

tion was had in his office in February, 1918, wherein

the defendant Tjosevig, was present when asked with

reference to 800 tons of high-grade ore that he rep-

resented as on the property but said that he did not

know that it might have slipped down the hill.

Upon cross-examination by Mr. Allen witness tes-
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tified that he found out that certain advertisements

for stock were false about the 17th or 18th of Decem-

ber, 1916. That on the 19th he arrived in New York,

entered into a contract with Harvey A. Willis for the

sale of 100,000 shares of stock. That he wrote a

letter repudiating the advertisements as soon as he

heard about them.

Thereupon W. H. Seagrave was called as a wit-

ness on behalf of the Government, and testified that

he was by occupation a mining engineer. That from

1910 to 1916 he was employed by the Kennecott

Copper Company as general manager of their Alaska

[52] properties. That he first heard of the Tjose-

vig properties in 1912 ; that they were located across

the glazier from the Kennecott mines; that in 1917

he was employed as an engineer by the Tjosevig-

Kennecott Copper Company to examine the Tjosevig

property and direct its development. That a force

was employed for about eight months and worked on

the property not exceeding four months. That

about $30,000 was spent in development work. That

there is nothing on the Tjosevig property which can

be described as a vein. That the principal showings

consisted of erratic mineralization in the greenstone.

That he did not believe the property could be made

a paying proposition. That he saw nothing to war-

rant the assumption that the showing of ore was

good for 3,000 feet ; that he did not find a vein thir-

teen and one-half feet in width. That he found a

few pounds of glance on the property. That he did

not find a great body of ore running from thirty-five

to seventy per cent copper. That in his opinion
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it was a waste of money to try to develop ore bodies

in the greenstone formation in Alaska; that he didn't

see on the claims 800 tons of ore ready for shipment.

Upon cross-examination the witness Seagrave

testified that most of the work he did was on claims

named Tjosevig 's 1 and 2. That he did some work

on a couple of other claims. That there were

twenty-two claims altogether. That Tjosevig in

working on the property made numerous surface

cuts in two tunnels. He had built trails. He at

one time owned one share and was a director of the

Tjosevig-Kennecott corporation. That he received

lOO,0€0 shares of stock in part payment for his ser-

vices as engineer. That he had disposed of the stock.

That he made a written report to the president of the

company after his examination of the property.

That the rock in the district of the Tjosevig [53]

•claim was of the same formation as the other copper

producing regions of the copper river country.

That he took out a number of samples to be assayed.

That in doing so he endeavored to be conservative.

That such samples assayed 314 per cent copper.

The above constitutes all of the substantial evi-

dence taken before the United States Commissioner,

and attached transcript sets forth all the evidence

taken before said commissioner in relation to the said

defendant. Thereupon the United States offered no

further testimony and rested its case.

Thereupon the defendant moved the 'Court to dis-

miss the charge against him upon the ground that the

Government failed to introduce any testimony show-

ing or tending to show that the defendant had com-
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mitted the offence charged in the complaint, which

said motion was denied by Robert W. McClelland,

United States Commissioner, to which defendant

excepted and which exception was to him allowed.

Thereupon the defendant moved the Court to find

seapartely as to each of the six counts of the indict-

ment upon the question of probable cause. Said

motion was denied by the United States Commis-

sioner, Robert W. McClelland, to which defendant

excepted and exception was to him allowed.

Thereupon the said United States Commissioner,

Robert W. McClelland, found that the probable

cause had been shown to believe that the said defend-

ant had committed the offences as charged in the

complaint, and he did thereupon direct that the said

defendant be held in bail in the sum of $3,000 to

appear at the first day of the next term of the Dis-

trict 'Court of the United States for the Southern Di-

vision of New York in the Second Circuit sitting at

New York, all as more fully appears by a true and

correct copy of the said final mittimus which is

hereto attached [54] and made a part of this ap-

plication.

That the said defendant refused to give bail in

the sum named or in any sum whatever. That

thereupon the defendant moved that he be permitted

to give bonds in the sum of $3,000 to appear when

notified in the above-entitled court on motion of the

United 'States for his removal, to which all parties

consented, which said bonds were by the defendant

given and furnished with good and sufficient sureties
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and approved by the said Robert W. McClelland,

United States Commissioner.

And that thereafter, on, to wit, the day of

, 1919, the said defendant was notified to be and

appear before the above-entitled court to show cause,

if any he had, why an order should not be entered

removing him to the District Court of the United

States for the Southern District of New York in the

Second Circuit, and that thereafter, on to wit,

the day of , the said defendant, in re-

sponse to said notice, appeared in said Court

and that thereupon the said United States Mar-

shal for the Western District of Washington,

Northern Division, to wit, John M. Boyle, took the

said defendant into his custody under the said mitti-

mus and he is now being unlawfully imprisoned, de-

tained, confined and restrained of his liberty by the

said John M. Boyle, United States Marshal in and

for the Western District of Washington for the

offense above named in that complaint and warrant

under the mittimus aforesaid ; that the said defend-

ant is innocent of the said proceedings and said

mittimus issued thereunder; that as appears from

the attached exhibits there were neither allegations

nor proof before the said United States Commis-

sioner of the commmission by said defendants herein,

of any act moving in the slightest degree toward the

commission of the offense against the United [55]

States which the said defendant and the other per-

sons named in said complaint are charged with hav-

ing conspired to commit; that is to say, there was

neither allegations nor proof of any act on the part
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of the said defendant directed toward the violation

of section 215 of the Penal Code of the United States

or section 37 of the Penal Code of the United States.

This petitioner further says that the said Com-

missioner was without jurisdiction to issue said final

mittimus because there was neither allegation nor

proof before him of the commission of any offense

against any laws of the United States.

WHEREFORE, your petitioner prays that a writ

of habeas corpus may be granted and directed to the

said John M. Boyle as United States Marshal in

and for the Western District of Washington, com-

manding him to have the body of the said defendant

before your Honor at a time and place therein to be

specified to do and receive what shall then and there

be considered by your Honor concerning them to-

gether with the time and cause of their detention and

said writ; and that your petitioner, George Francis

Rowe, may be restored to his liberty.

And your petitioner prays this Honorable Court

that a writ of certiorari be issued from and under

the will of this Court directed to the Honorable

Robert W. McClelland, United States Commissioner

in and for the Western District of Washington,

Northern Division, commanding that he certify and

send to this Court on a day to be designated the full

and complete transcript of the record and all other

proceedings had before the said commissioner and

said cause to the end that this cause may be reviewed

and determined by thtis Honorable Court as pro-

vided by the Act of Congress approved [56]

March 3, 1911, known as the Judicial Code; and to
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that end that the finding and judgment of the said

commissioner may be reversed by this Honorable

Court, and for such good and further reasons as to

this Court may seem meet and just.

That said petition is based upon the showing of

facts and record hereinbefore made and the petition

for the writ of habeas corpus, and that said records

and facts so stated are hereby made a part of this

petition for a writ of certiorari in the manner and

after the same fashion and with the same force and

effect as if they and each of them were fully incor-

porated and made a part of this petition.

Dated this 29th day of January, 1920.

GEORGE FRANCIS ROWE,
Petitioner.

WALTER B. ALLEN,

Attorneys for Petitioners.

State of Washington,

County of King,—ss.

George Francis Rowe, being first duly sworn upon

his oath says that he is the petitioner in the above-

entitled action ; that he has heard the foregoing peti-

tion read; knows the contents thereof, and that the

same is true; that he makes this affidavit, because

[iSeal] GEORGE FRANCIS ROWE,

Subscribed and sworn to before me this 29th day

of January, 1920.

WALTER B. ALLEN,
Notary Public for the State of Washington, Resid-

ing at (Seattle.
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[Indorsed] : Petition of George Francis Rowe
for a Writ of Habeas Corpus and a Writ of Cer-

tiorari. Filed in the United States District Court,

Western District of Washington, Northern Division.

Jan. 29, 1920. F. M. Harshberger, Clerk. By S. E.

Leitch, Deputy. [57]

Complaint of J. F. Colligan.

United States of America,

Western District of Washington,

Northern Division,—ss.

Vio. Sees. 215 and 37, P. C.

J. F. Colligan, being first duly sworn on his oath,

deposes and says

:

That one George Francis Rowe, D. K. McDonald,

George E. 'Snyder, W. Bertram Hancock, Patrick

J. Gearon and Christian Tjosevig in the City,

County and State of New York, at the Southern

District of New York and within the jurisdiction of

the United States District Court of the said district,

did knowingly, willfully and unlawfully and felon-

iously commit certain crimes and offenses against the

United States Penal Code, on the several dates set

forth and alleged in that certain indictment herein-

after referred to, and in the manner and form par-

ticularly set forth and alleged in said indictment.

That on the 3d day of October, 1919, in the District

'Court of the United States of America for the South-

ern District of New York the grand jurors for the

United States of America in and for the said dis-

trict, duly and regularly presented the said de-
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fendants herein named with the commission of said

crimes and offenses hereinabove mentioned. That

a certified copy of said indictment is hereto attached

marked Exhibit "A," and by reference is hereby

incorporated in this complaint as is fully set forth

herein.

That after the presentment of said indictment as

aforesaid a bench warrant was duly and regularly is-

sued out of said court for the arrest of said Christian

Tjosevig and George Francis Rowe and that there-

after, on, to wit, the 9th day of October, 1919, the

United States Marshal for the said Southern District

of [58] New York duly and regularly made his

return of said warrant that he was unable to find

the said Christian Tjosevig and George Francis

Eowe within his jurisdiction; that a certified copy of

the said bench warrant and return thereon are filed

herewith marked Exhibit "B." That the said de-

fendants, Christ Tjosevig and George Francis Rowe

are fugitives from justice and are now found within

the Northern Division of the Western District of

Washington.

WHEREFORE, this affiant prays for a warrant

for the arrest of the said Christian Tjosevig and

George Francis Rowe and for an order for their

removal to the said Southern District of New York

and to appear and answer the charge of said indict-

ment.

F. J. COLLIGAN.
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'Subscribed and sworn to before me this 17th day

of October, 1919.

[Seal] ROBERT McCLELLAND,
United States Commissioner.

[Indorsed] : Filed in the United States District

Court, Western District of Washington, Northern

Division. Nov. 13, 1919. F. M. Harshberger,

Clerk. By & E. Leitch, Deputy. [59]

In the District Court of the United States of

America for the Southern District of Neiv York.

Indictment.

Southern District of New York,—ss.

The grand jurors for the United States of Amer-

ica duly empaneled and sworn in the District Court

of the United States for the Southern District of

New York and inquiring for that district, upon their

oath present

:

That at all times hereinafter mentioned Josevig-

Kennecott Copper 'Company, hereinafter referred to

as the Copper Company, was a corporation organized

and existing under the laws of the State of Wash-

ington, and had its principal office in Seattle, in the

State of Washington, and during the months of No-

vember and December, 1916, maintained an office at

No. 11 Wall Street, in the City of New York, in the

Southern District of New York.

That heretofore, to wit, on the day hereinafter

mentioned in the City, County and State of New
York, at the Southern District of New York and
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within the jurisdiction of this Court, George Francis

Rowe, D. K. McDonald, George E. Snyder, W. Ber-

tram Hancock, Patrick J. Gearon and Christian

Tjosevig, hereinafter referred to as the defendants,

having devised and intending to devise a scheme and

artifice to defraud Charles McKinnis, H. E. 'Samuels,

Emma Stansfield, Jesse W. Tabor, Edward Ferrand,

A. F. Heifer, William L. Mead, Joseph Eckert, Jr.,

Mrs. B. W. Clinedinst, W. M. Fiske Adams, Cora F.

Hill and divers other persons whose names are to

the grand jurors unknown, hereinafter referred to

as the victims, by obtaining from the victims their

money and property by means of false and fraudu-

lent pretenses, representations and promises, did,

for the purpose of executing such scheme and arti-

fice and attempting so to do place and caused to be

placed in the United States mails a certain letter,

writing and circular hereinafter described.

And as a part of said scheme and artifice, the de-

fendants induced and produced a firm of stock and

bond brokers, to wit, Harvey A. [60] Willis & Com-

pany, with offices at No. 32 Broadway in New York

City in the district aforesaid to sell and offer for

sale to the victims 500,000 shares of stock of the

Copper Company ) through and by advertisements,

circulars, pamphlets, prospectus, market letters, and

letters mailed and to be mailed by the said Harvey

A. Willis & 'Company, its employees and agents to the

victims, and it was the further purpose of said de-

fendants to sell and offer for sale to the victims

the said 500,000 shares of stock and other stock of

the Copper Company by personal solicitation as well
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as by advertising and through the use of the mails.

And it was the further purpose of the defendants

in person and through Harvey A. Willis & Company,

its agents and employees, to induce the victims to

buy the stock of the Copper Company for cash and

by holding out and representing to the victims that

the money received from the sale of the stock would

be used to develop the property of the Copper Com-

pany, the said representations, as the defendants

well knew, being false, fictitious, and fraudulent.

And it was a part of said scheme and artifice for

the defendants to hold out and represent to the

victims that J. L. Howarth & Company of Wallace,

Idaho, had purchased 50,000 shares of stock of the

Copper Company and had paid therefor the sum of

$25,000.00, the said representations, as the defend-

ants well knew, being false, fictitious and fraudulent.

And it was a part of said scheme and artifice for

the defendants to hold out and represent to the

victims that the entire proceeds received from the

sale of stock of the Copper Company, less a commis-

sion to the brokers of not more than 20% would go

into the treasury of the Copper Company, and would

be used to develop its property, the said representa-

tions, as the defendants well knew, being false, ficti-

tious and fraudulent.

And it was a part of said scheme and artifice for

the defendants in person and through Harvey A.

Willis & Company, its agents and employees, to hold

out and represent to the victims that the Copper

[61] Company owned 22 mining claims in Alaska

in fee simple free and clear of all indebtedness, and
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that the stock offered for sale was treasury stock of

the Copper Company, the said representations, as

the defendants well knew, being false, fictitious and

fraudulent.

And it was a part of said scheme and artifice for

the defendants in person and through Harvey A.

Willis & Company, its agents and employees, to hold

out and represent to the victims that there were then

on the property of the Copper Company about 800

tons of copper ore ready for shipment and that trial

shipments showed this ore to contain $19.20 silver to

the ton, the said representations, as the defendants

well knew, being false, fictitious and fraudulent.

And it was a part of said scheme and artifice for

the defendants in person and through Harvey A.

Willis & Company, its agents and employees, to hold

out and represent to the victims that the Copper

Company owned a rich copper property of great

value that had been investigated by several well-

known mining engineers whose reports stated that

the property had possibilities second only, if not

equal, to the well-known Kennecott Copper Mines in

Alaska, the said representations, as the defendants

well knew, being false, fictitious and fraudulent.

And it was a part of said scheme and artifice for

the defendants in person and through Harvey A.

Willis & Company, its agents and employees, to hold

out and represent to the victims that the property

of the Copper Company had long been known to con-

tain vast quantities of copper ore and that the work

already done had uncovered and made ready for

shipment about 1,600,000 pounds of high-grade ore,
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the said representations, as the defendants well knew,

being false, fictitious and fraudulent.

And it was a part of said scheme and artifice for

the defendants in person and through Harvey A.

Willis & Company to hold out and represent to the

victims that the property of the Copper Company

was only seven miles from the railroad and that an

aerial tramway could be easily constructed from the

property to the railroad, the said representations,

as the defendants well knew, being false, fictitious

and fraudulent. [62]

And it was part of said scheme and artifice for the

defendants in person and through Harvey A. Willis

& Company, its agents and employees, to hold out

and represent to the victims that the property of the

Copper Company was opposite the famous Bonanza

Copper Mines and that the geological formation of

the property of the Copper Company was identical

with that of Kennecott, known as the world's richest

copper mine, the said representations, as the defend-

ants well knew, being false, fictitious and fraudulent.

And it was part of said scheme and artifice for the

defendants in person and through Harvey A. Willis

& Company, its agents and employees, to hold out

and represent to the victims that on one of the claims

owned by the Copper Company a great body of

glamce (meaning thereby one of the highest grades

of copper ore) had been uncovered, which would run

from 35% to 70% copper, and that 800 tons of this

high-grade ore were then on the property ready for

immediate shipment, the said representations, as the



vs. John M. Boyle. 73

defendants well knew, feeing false, fictitious and

fraudulent.

And it was part of said scheme and artifice for the

defendants in person and through Harvey A. Willis

& Company, its agents and employees, to hold out and

represent to the victims that a conservative estimate

of the ore bodies then uncovered and actually in sight

on the property of the Copper Company showed cop-

per to the value of over two million dollars, the said

representations, as the defendants well knew, being

false, fictitious and fraudulent.

And it was part of said scheme and artifice for said

defendants in person and through Harvey A. Willis

& Company, its agents and employees, to hold out and

represent to the victims that it was proposed to mine

and ship the ore of the Copper Company on a large

scale and for this purpose half a million shares of the

treasury stock of the Copper Company were offered

for public subscription at the par value of $1.00 per

share and that the funds realized from the sale would

be used to build an aerial tramway from the mine

direct to the railroad, erect a mill on the property and

provide accommodations for a larger force of men,

the said representations, as the defendants well knew,

[63] being false, fictitious and fraudulent.

And it was part of said scheme and artifice for the

defendants in person and through Harvey A. Willis

& Company, its agents and employees, to hold out

and represent to the victims that the subscriptions

received for the stock of the Copper Company were to

be used to erect a mill on the property providing im-

mediate accommodations for a larger force of men
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and to build an aerial tramway to connect the mine

directly with the railroad and that with such an

equipment the property would immediately begin

shipping an enormous tonnage of the richest copper

ores and that the stockholders would be able to par-

ticipate in the handsome profits being made from the

red metal, said representations, as the defendants

well knew, being false, fictitious and fraudulent.

And it was part of said scheme and artifice for the

defendants in person and through Harvey A. Willis &
'Company, its agents and employees, to hold out and

represent to the victims that over 500,000 shares of

stock of the Copper Company had been subscribed

for and it was not likely any further offer of treasury

stock would be made as ample capital would then be

provided for completely equipping the mine and con-

ducting the operations on a big scale, the said repre-

sentations, as the defendants well knew, being false,

fictitious and fraudulent.

And it was part of the said scheme and artifice for

the defendants in person and through Harvey A.

Willis & Company, its agents and employees, to hold

out and represent to the victims that, based on the

amount of ore already available for mining and ship-

ment, the stock of the Copper Company should right

then be worth at least $2.00 per share and that with

additional equipment and further development the

earning power and increased value of the property

would easily make these shares worth from ten to

twenty times their price of $1.00 per share, the said

representations, as the defendants well knew, being

false, fictitious and fraudulent.
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And it was part of said scheme and artifice for the

defendants in person and through Harvey A. Willis

& Company, its agents and employees [64] to hold

out and represent to the victims that the Copper

Company owned 440 acres of highly mineralized

ground and that several million dollars' worth of

high-grade ore was available for mining and ship-

ment, making the outstanding stock of the Copper

Company worth at least $2.00 per share at the start,

said representations, as the defendants well knew, be-

ing false, fictitious and fraudulent.

And it was part of said scheme and artifice for the

defendants in person and through Harvey A. Willis

& Company, its agents and employees, to hold out and

represent to the victims that there would be an active

and strong market for stock of the Copper Company
on the New York Curb and that a price of $5.00 a

share might be reasonably expected within a few

weeks, and that for a long pull the stock should ulti-

mately sell for $20.00 a share, the said representa-

tions, as the defendants well knew, being false,

fictitious and fraudulent.

And it was part of said scheme and artifice for the

defendants in person and through Harvey A. Willis

& Company, its agents and employees, to hold out

and represent to the victims that the present showing

on the property of the Copper Company indicated

that fully four million dollars worth of copper ore

was in sight, and on this basis the intrinsic value of

the outstanding stock of the Copper Company would

be about $3.00 a share, the said representations, as



76 George Francis Bowe

the defendants well knew, being false, fictitious and

fraudulent.

And it was part of said scheme and artifice for the

defendants in person and through Harvey A. Willis

& Company, its agents and employees, to hold out

and represent to the victims that the assays of ore

from the property of the Copper Company showed

that the ore was similar to that of Kennecott's

Bonanza Mine, admittedly one of the most remark-

able high-grade ore bodies in the world, the said

representations, as the defendants well knew, being

false, fictitious and fraudulent.

And it was part of said scheme and artifice for the

defendants in person and through Harvey A. Willis

& Company, its agents and employees, to hold out and

represent to the victims that Charles Colcock Jones, a

[05] mining engineer who had made a report on

the property of the Copper Company was President

of the Los Angeles Mining Engineers' Association,

and that the defendant, W. Bertram; Hancock, an-

other engineer, who had made a report on the prop-

erty of the Mining Company was formerly engineer

for the Kennecott Copper Corporation and late

Superintendent of Engineers of the Rio Tinto Mine

in Spain, and that he was a fellow of the Royal

Society of British Engineers of London, England,

the said representations, as the defendants well knew,

being false, fictitious and fraudulent.

And it was part of said scheme and artifice for the

defendants in person and through Harvey A. Willis

& Company, its agents and employees, to hold out and

represent to the victims that a certain Angus Me-
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Donald, who was quoted as having made a favorable

report on the property of the Copper Company was

a mining engineer of Spokane and was formerly

superintendent for the Kennecott and had left the

employ of that corporation with the highest creden-

tials, the said representations, as the defendants well

knew, being false, fictitious and fraudulent.

And it was part of the said scheme and artifice for

the defendants in person and through Harvey A.

Willis & Company, its agents and employees, to hold

out and represent to the victims that a certain John

Lyon, who was quoted as having spoken favorably

of the property of the Copper Company was a Judge

of the United States Court at Valdez, Alaska, the

said representation, as the defendants well knew, be-

ing false, fictitious and fraudulent.

And the purpose of said scheme and artifice on the

part of the defendants and each of them was then

and there to mislead, deceive and defraud the victims

and to cause them to part with their money and prop-

erty in exchange for the stock of the Copper Com-

pany.

And that for the purpose of executing the said

scheme and artifice and attempting so to do the defend-

ants on the 31st day of November, 1916, in the City,

County and State of New York, at the Southern Dis-

trict of New York and within the jurisdiction of this

Court, unlawfully, willfully and knowingly did cause

to be placed, through and by Harvey A. Willis &
Company, [66'] its agents and employees, in an

authorized depository for United States mail matter,

to wit, in Station P of the New York Postoffice, a
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certain writing and circular then and there contained

in a sealed and stamped envelope addressed as fol-

lows:

Mr. Edward Ferrand,

Box #178,

Bound Brook, N. J.

the said writing and circular consisting of a subscrip-

tion blank for shares of the Copper Company, a one-

page printed communication on the letter-head of

Harvey A. Willis & Company entitled:

Initial Offering 500,000 shares

Josevig-Kennecott Copper Company,

a map of southeastern Alaska with photographs on

the reverse side, and a four-page printed circular en-

titled at the top of the first page "The Josevig-Ken-

necott Copper Company," and with the printed name
"Harvey A. Willis & Company" at the foot of the

fourth page, all containing statements and repre-

sentations as to the property and stock of the Copper

Company ; against the peace of the United States and

their dignity and contrary to the form of the statute

of the United States in such case made and provided.

(Section 215, U. S. C. C.)

SECOND COUNT.
And the grand jurors aforesaid, on their oath

aforesaid, do further present

:

That they do herein reallege and reaffirm all of the

contents and all of the allegations of the first count of

this indictment beginning with the words "That at all

times hereinafter mentioned Tjosevig-Kennecott

Copper Company" and ending with the words "and
to cause them to part with their money and property
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in exchange for the stock of the Copper Company/

'

in the same manner and with the same effect as if the

same were fully and again set forth herein.

And for the purpose of executing the said scheme

and artifice and attempting so to do, the defendants

on the 4th day of December, 1916, in the City, County

and State of New York, at the Southern District of

New York, and within the jurisdiction of this Court,

unlawfully, wilfully and knowingly did cause to be

placed through and by Harvey A. Willis [67] &

Company, its agents and employees, in an authorized

depository for United States mail matter, to wit, in

Station P of the New York Postomce, a certain let-

ter then and there contained in a sealed and stamped

envelope addressed as follows:

Mr. Wm. L. Mead,

149 Chapin Street.

Binghampton, N. Y.

the said letter being on the letter-head of Harvey A.

Willis & Company, dated New York, Dec. 4, '16, and

reading as follows:

Mr. Wm. L. Mead,

149 Chapin St.,

Binghamton, N. Y.

Dear Sir:

We beg to acknowledge receipt of your favor of

the 1st inst., enclosing check for $200', for which

kindly accept our thanks.

Certificate representing 200 shares of Josevig-Ken-

necott will be duly transferred into your name and

forwarded which we trust is satisfactory.
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Awaiting your further valued favors, we beg to

remain,

Very truly yours,

H. A. WILLIS & CO.

RWG:LC.
Against the peace of the United States and their

dignity and contrary to the form of the statute of the

United States in such case made and provided. ( Sec-

tion 215, U. S. C. C.)

THIRD COUNT.
And the (grand jurors aforesaid, on their oath

aforesaid, do further present:

That they do herein reallege and reaffirm all of the

contents and all of the allegations of the first count

of this indictment beginning with the words "That

at all times hereinafter mentioned Josevig-Kenne-

cott Copper Company" and ending with the words

"and to cause them to part with their money and

property in exchange for the stock of the Copper

Company," in the same manner and with the same

effect as if the same were fully and again set forth

herein.

And that for the purpose of executing the said

scheme and artifice and attempting so to do, the de-

fendants on the 5th day of December, [68] 1916,

in the City, County and State of New York, at the

Southern District of New York, and within the juris-

diction of this Court, unlawfully, wilfully and know-

ingly did cause to be placed, through and by Harvey

A. Willis & Company, its agents and employees, in

an authrized depository for United States mail mat-

ter, to wit, in a branch of the New York Postoffice
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located in the Borough of Manhattan, in the District

aforesaid, the exact designation of the branch post-

office being to the grand jurors unknown, a certain

letter then and there contained in a sealed and

stamped envelope addressed as follows

:

Mr. Joseph Eckert, Jr.,

381 Barclay Street,

Perth Amboy, N. J.

the said letter being on the letter-head of Harvey A.

Willis & Co., dated New York, December 5, 1916, and

reading as follows

:

Mr. Joseph Eckert, Jr.,

381 Barclay Street,

Perth Amboy, N. J.

Dear Sir:

Your inquiry concerning the Josevig-Kennecott

Copper Company has been received.

This is the most important offering since Kenne-

cott shares appeared on the New York Curb last year

at $25.00 and rapidly advanced to above $55 a share.

Angus McDonald, while superintendent of Ken-

necott visited the Josevig properties and as a result

of his examination reported that they should on de-

velopment prove as valuable as Kennecott.

His report appears in full in the prospectus here-

with enclosed.

Several million dollars ' worth of ore are already in

sight making the shares worth at least $2 each right

now. Should the most reasonable expectations prove

true, the earning power and value of the property

when more fully developed should make the shares

worth at least $15 to $20.
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The stock will be listed shortly on the New York

and Boston Curb Exchanges. The integrity and

ability of those behind this proposition are unques-

tioned. Subscription books will remain open for a

few days only. This initial offering is made at $1

per share. Orders may be wired at our expense with

remittance by mail.

Very truly yours,

HARVEY A. WILLIS & CO.

EHH—C.

Against the peace of the United States and their

dignity and contrary to the form of the statute of the

United States in such case made and provided. (Sec.

215, U. S. C. C.) [69]

FOURTH COUNT.
And the grand jurors aforesaid, on their oath afore-

said, do further present:

That they do herein reallege and reaffirm all of

the contents and all of the allegations of the first

count of this indictment beginning with the words

"That at all times hereinafter mentioned Josevig-

Kennecott Copper Company" and ending with the

words "and to cause them to part with their money

and property in exchange for the stock of the Cop-

per Company," in the same manner and with the

same effect as if the same were fully and again set

forth herein.

And for the purpose of executing the said scheme

and artifice and attempting so to do, the defendants

on the 7th day of December, 1916, in the City, County

and State of New York, at the Southern District of

New York and within the jurisdiction of this Court,
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unlawfully, wilfully and knowingly did cause to be

placed through and by Harvey A. Willis & Company,

its agents and employees, in an authorized depositoiy

for United States Mail matter, to wit, in a branch of

the New York Postoffice located in the Borough of

Manhattan, in the District aforesaid, the exact des-

ignation of the branch postoffice being to the grand

jurors unknown, a certain letter, writing and circular

then and there contained in a sealed and stamped

envelope addressed as follows

:

Mrs. B. Clinedinst,

Pawling Dutchess Co., New York,

the contents of said envelope consisting of a one-page

letter on the letter-head of Harvey A. Willis & Com-
pany, dated New York, December 7th, 1916, and

reading as follows:

Mrs. B. W. Clinedinst,

Pawling, Dutchess Co.,

New York.

Dear Madam:

—

Your inquiry concerning the Josevig-Kennecott

Copper Company has been received.

This is the most important offering since Kenne-

cott shares appeared on the New York Curb last year

at $25 and rapidly advanced to above $55 a share.

[70]

Angus McDonald, while superintendent of Ken-

necott visited the Josevig properties and as a result

of his examination, reported that they should on de-

velopment prove as valuable as Kennecott.

His report appears in full in the prospectus here-

with enclosed.
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Several million dollars' worth of ore are already in

sight making the shares worth at least $2 each right

now. Should the most reasonable expectations prove

true, the earning power and value of the property

wrhen more fully developed should make the shares

worth at least $15 to $20.

The stock will be listed shortly on the New York

and Boston Curb Exchanges. The integrity and

ability of those behind this proposition are unques-

tioned. Subscription books will remain open for a

few days only. This initial offering is made at $1

per share. Orders may be wired at our expense with

remittance by wire.

Very truly yours,

HABVEY A. WILLIS & CO.

EHH—C.

P. S.—The price of $1 is net, and the total of ten

shares is $10. The stock will be forwarded to you as

soon as received from the transfer office, and as soon

as check is received.

H. A. W. & CO.

and a map of southern Alaska with photographs on

the reversed side, and a four-page circular entitled at

the top of the first page "The Josevig Kennecott

Copper Company" and with "Harvey A. Willis &
Co." at the foot of the fourth page, containing state-

ments and representations as to the property and

stock of the Copper Company; against the peace of

the United States and their dignity and contrary to

the form of the statute of the United States in such

case made and provided. (Section 215, U. S. C. C.)
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FIFTH COUNT.
And the grand jurors aforesaid, on their oath

aforesaid, do further present:

That they do herein reallege and reaffirm all of the

contents and all of the allegations of the first count

of this indictment beginning with the words "That

at all times hereinafter mentioned Josevig-Kennecott

Copper Company" and ending with the words "and

to cause them to part with their money and property

in exchange for the stock of the Copper Company"
in the same manner and with the same effect as if

the same were fully and again set forth herein.

And that for the purpose of executing the said

scheme and artifice and attempting so to do, the de-

fendants on the 7th day of [71] December, 1916,

in the City, County and State of New York, at the

Southern District of New York and within the juris-

diction of this Court, unlawfully, wilfully and know-

ingly did cause to be placed through and by Harvey

A. Willis & Company, its agents and employees, in an

authorized depository for United States mail mat-

ter, to wit, in Hudson Terminal Station of the

New York Postomce, a certain writing and circular

then and there contained in a sealed and stamped

envelope and addressed as follows:

Mr. A. F. Heifer,

Baltic, Conn.,

and the said writing and circular consisting of a sub-

scription blank for shares of the Copper Company, a

one-page printed communication on the letter-head
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of Harvey A. Willis & Company, entitled

:

Initial Offering 500,000 shares

Josevig-Kennecott Copper Company,

a map of southeastern Alaska with photographs on

the reversed side, and a four-page printed circular

entitled at the top of the first page "The Josevig-

Kennecott Copper Company," and with the printed

name "Harvey A. Willis & Company" at the foot

of the fourth page, all containing statements and

representations as to the property and stock of the

Copper Company; against the peace of the United

iStates and their dignity and contrary to the form of

the statute of the United States in such case made

and provided. (Section 215, U. S. C. C.)

SIXTH COUNT.
And the grand jurors aforesaid, on their oath

aforesaid, do further present:

That at all times hereinafter mentioned Josevig-

Kennecott Copper Company, hereinafter referred

to as the Copper Company, was a corporation organ-

ized and existing under the laws of the State of

Washington, and had its principal office in Seattle,

in the State of Washington, and during the months

of November and December, 1916, maintained an

office at No. 11 Wall Street, in the City of New York,

in the Southern District of New York.

That continuously and at all times from the 1st day

of April, 1916, to and including the 1st day of July,

1917, in the City, [72] County and State of New
York, at the Southern District of New York, and

within the jurisdiction of this Court, George Francis

Rowe, D. K. McDonald, George E. Snyder, W. Bert-
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ram Hancock, Patrick J. Gearon and Christian

Tjosevig, hereinafter referred to as the defendants,

unlawfully, wilfully and knowingly did conspire to-

gether and agree among themselves to commit an

offense against the United States, to wit, to commit a

violation of section 215 of the United States Criminal

Code, in that the defendants did unlawfully, wilfully

and knowingly conspire together and agree among

themselves to devise a scheme and artifice to defraud

a large number of persons whose names are to the

grand jurors unknown, being described as those per-

sons who might be induced and persuaded to buy

shares of the capital stock of the Copper Company,

the said persons being hereinafter referred to as the

victims, by obtaining from the victims their money

and property by means of false and fraudulent pre-

tenses, representations and promises, and that having

devised said scheme and artifice the defendants, for

the purpose of executing the same and attempting to

so do, would place and cause to be placed in author-

ized depositories for United States mail matter

located in the Borough of Manhattan, in the district

aforesaid, certain letters, writings, circulars, pam-

phlets and advertisements addressed to the victims

and containing statements and representations in re-

gard to the property and stock of the Copper Com-

pany.

And it was a part of said conspiracy for the defend-

ants, George Francis Rowe and George E. Snyder, to

induce and procure a firm of stock brokers in New
York City, in the district aforesaid, to sell and offer

for sale to the victims 500,000 shares of stock of the
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'Copper Company through and by advertisements,

circulars, pamphlets, prospectuses, market letters and
letters to be mailed by said firm of brokers, its em-
ployees and agents, to the victims.

And it was a further part of said conspiracy for

the defendants George Francis Rowe, George E.

Snyder, D. K. McDonald and Patrick J. Gearon, to

sell and offer for sale to the victims shares of stock

of the Copper Company by personal solicitation as

well as through the use [73] of the mails.

And it was a part of said conspiracy for the de-

fendants in person and through Harvey A. Willis &
Company, its agents and employees, to induce the

victims to buy the stock of the Copper Company for

cash and by holding out and representing to the vic-

tims that the money received from the sale of the

stock should be used to develop the property of the

Copper Company, the said representations, as the

defendants well knew, being false, fictitious and

fraudulent.

And it was part of said conspiracy for the defend-

ants to hold out and represent to the victims that J. L.

Howarth & Company, of Wallace, Idaho, had pur-

chased 50,000 shares of stock of the Copper Company

and had paid therefor the sum of $25,000.00, the said

representations as the defendants well knew, being

false, fictitious and fraudulent.

And it was a part, of said conspiracy for the de-

fendants to hold out and represent to the victims that

the entire proceeds received from the sale of stock

of the Copper Company, less a commission to the

brokers of not more than 20% would go into the treas-
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ury of the Copper Company and would be used to

develop its property, the said representations, as the

defendants well knew, being false, fictitious and
fraudulent.

And it was a part of said conspiracy for the de-

fendants in person and through Harvey A. Willis &
Company, its agents and employees, to hold out and

represent to the victims that the Copper Company
owned 22 mining claims in Alaska in fee simple free

and clear of all indebtedness, and that the stock of-

fered for sale was treasury stock of the Copper Com-

pany, the said representations, as the defendants well

knew, being false, fictitious and fraudulent.

And it was a part of said conspiracy for the de-

fendants in person and through Harvey A. Willis &
Company, its agents and employees, to hold out and

represent to the victims that there were then on the

property of the Copper Company about 800 tons of

copper ore ready for shipment and that trial ship-

ments showed this ore to contain $19.20 silver to the

ton, the said representations, as the defendants well

knew being false, fictitious and fraudulent.

And it was a part of said conspiracy for the de-

fendants in [74] person and through Harvey A.

Willis & Company, its agents and employees, to hold

out and represent to the victims that the Copper Com-

pany owned a rich copper property of great value

that had been investigated by several well-known

mining engineers, second only, if not equal, to the

well-known Kennecott Copper Mines in Alaska, the

said representations, as the defendants well know, be-

ing false, fictitious and fraudulent.
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And it was part of said conspiracy for the defend-

ants in person and through Harvey A. Willis & Com-

pany, its agents and employees, to hold out and rep-

resent to the victims that the property of the Copper

Company had long been known to contain vast quan-

tities of copper ore, and that the work already done

had uncovered and made ready for shipment about

1,600,000 pounds of high grade ore, the said repre-

sentations, as the defendants well knew, being false,

fictitious and fraudulent.

And it was part of said conspiracy for the defend-

ants in person and through Harvey A. Willis & Com-

pany to hold out and represent to the victims that the

property of the Copper Company was only seven

miles from the railroad and that an aerial tramway

could be easily constructed from the property to the

railroad, the said representations, as the defendants

well knew, being false, fictitious and fraudulent.

And it was part of said conspiracy for the defend-

ants in person and through Harvey A. Willis & Com-

pany, its agents and employees, to hold out and repre-

sent to the victims that the property of the Copper

Company was opposite the famous Bonanza Copper

Mines and that the geological formation of the prop-

erty of the Copper Company was identical with that

of Kennecott, known as the world's richest copper

mine, the said representations, as the defendants well

knew, being false, fictitious and fraudulent.

And it was part of said conspiracy for the defend-

ants in person and through Harvey A. Willis & Com-
pany, its agents and employees, to hold out and rep-

resent to the victims that on one of the claims owned
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by the Copper Company a great body of glamce

(meaning thereby one of the highest grades of copper

ore) had been uncovered, which would run from 35%

to 70% copper and that 800 tons of this high-grade

ore were [75] then on the property ready for im-

mediate shipment, the said representations, as the

defendants well knew, being false, fictitious and

fraudulent.

And it was part of said conspiracy for the defend-

ant in person and through Harvey A. Willis & Com-

pany, its agents and employees to hold out and rep-

resent to the victims that a conservative estimate of

the ore bodies then uncovered and actually in sight on

the property of the copper company showed copper

to the value of over two million dollars, the said rep-

resentations, as the defendants well knew, being false,

fictitious and fraudulent.

And it was part of said conspiracy for said defend-

ants in person and through Harvey A. Willis & Com-

pany, its agents and employees, to hold out and rep-

resent to the victims that it was proposed to mine and

ship the ore of the Copper Company on a large scale

and that for this purpose half a million shares of the

treasury stock of the Copper Company were offered

for public subscription at the par value of $1.00 per

share, and that the funds realized from this sale

would be used to build an aerial tramway from the

mine direct to the railroad, erect a mill on the prop-

erty and provide accommodations for a larger force

of men, the said representations, as the defendants

well knew, being false, fictitious and fraudulent,
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And it was part of said conspiracy for the defend-

ants in person and through Harvey A. Willis & Com-

pany, its agents and employees, to hold out and repre-

sent to the victims that the subscriptions received

for the stock of the Copper Company were to be used

to erect a [76] mill on the property providing im-

mediate accommodations for a larger force of men

and to build an aerial tramway to connect the mine di-

rectly with the railroad, and that with such an equip-

ment the property would immediately begin shipping

an enormous tonnage of the richest copper ores and

that the stockholders would be able to participate in

the handsome profits being made from the red metal,

said representations, as the defendants well knew,

being false, fictitious and fraudulent.

And it was part of said conspiracy for the defend-

ants in person and through Harvey A. Willis & Com-

pany, its agents and employees, to hold out and rep-

resent to the victims that over 500,000 shares of stock

of the Copper Company had been subscribed for and

it was not likely any further offer of treasury stock

would be made as ample capital would then be pro-

vided for completely equipping the mine and con-

ducting the operations on a big scale, the said repre-

sentations, as the defendants well knew, being false,

fictitious and fraudulent.

And it was part of said conspiracy for the defend-

ants in person and through Harvey A. Willis & Com-

pany, its agents and employees, to hold out and rep-

resent to the victims that, based on the amount of

ore already available for mining and shipment, the

stock of the Copper Company should right then be
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worth at least $2.00 per share and that with additional

equipment and further development the earning

power and increased value of the property would

easily make these shares worth from ten to twenty

times their price of $1.00 per share, the said repre-

sentations, as the defendants well knew, being false,

fictitious and fraudulent.

And it was part of said conspiracy for the defend-

ants in person and through Harvey A. Willis & Com-

pany, its agents and employees, to hold out and rep-

resent to the victims that the Copper Company owned

440 acres of highly mineralized ground and that sev-

eral million dollars worth of high grade ore was avail-

able for mining and shipment, making the outstand-

ing stock of the Copper Company worth at least

$2.00 per share at the start, said representations, as

the defendants well knew, being false, fictitious and

fraudulent. [77]

And it was part of said conspiracy for the defend-

ants in person and through Harvey A. Willis & Com-

pany, its agents and employees, to hold out and repre-

sent to the victims that there would be an active and

strong market for stock of the Copper Company on

the New York Curb and that a price of $5.00 a share

might be reasonably expected within a few weeks

and that for a long pull the stock should ultimately

sell for $20.00 a share, the said representations, as the

defendants well knew, being false, fictitious and

fraudulent.

And it was part of said conspiracy for the defend-

ants in person and through Harvey A. Willis & Com-

pany, its agents and employees, to hold out and rep-
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resent to the victims that the present showings on

the property of the Copper Company indicated that

fully four million dollars worth of copper ore was in

sight and on this basis the intrinsic value of the out-

standing stock of the Copper Company would be

about $3.00 a share, the said representations, as the

defendants well knew, being false, fictitious and

fraudulent.

And it was part of said conspiracy for the defend-

ants in person and through Harvey A. Willis & Com-

pany, its agents and employees, to hold out and rep-

resent to the victims that the assays of ore from the

property of the Copper Company showed that the ore

was similar to that of Kennecott's Bonanza Mine, ad-

mittedly one of the most remarkable high-grade ore

bodies in the world, the said representations, as the

defendants well knew, being false, fictitious and

fraudulent.

And it was part of said conspiracy for the defend-

ants in person and through Harvey A. Willis & Com-

pany, its agents and employees, to hold out and rep-

resent to the victims that Charles Colcock Jones, a

mining engineer wTho had made a report on the prop-

erty of the Copper Company, was President of the

Los Angeles Mining Engineers Association, and that

the defendant W. Bertram Hancock, another engi-

neer who made a report on the property of the Mining

Company, was formerly engineer for the Kennecott

Copper Corporation and late Superintendent of En-

gineers of the Eio Tinto Mine in Spain, and that he

was a fellow of the Royal Society of British Engi-

neers of London, England, the said representations,
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[78] as the defendants well knew, being false, ficti-

tious and fraudulent.

And it was part of said conspiracy for the defend-

ants in person and through Harvey A. Willis & Com-

pany, its agents and employees, to hold out and rep-

resent to the victims that a certain Angus McDbnald,

who was quoted as having made a favorable report on

the property of the Copper Company, was a mining

engineer of Spokane and was formerly superintend-

ent for the Kennecott and had left the employ of that

corporation with the highest credentials, and said

representations, as the defendants well knew, being

false, fictitious and fraudulent.

And it was part of said conspiracy for the defend-

ants in person and through Harvey A. Willis & Com-

pany, its agents and employees, to hold out and rep-

resent to the victims that a certain John Lyon, who

was quoted as having spoken favorably of the prop-

erty of the Copper Company, was a Judge of the

United States Court at Valdez, Alaska, the said rep-

resentations, as the defendants well knew, being false,

fictitious and fraudulent.

And the purpose in conspiring and agreeing to-

gether as aforesaid was by means aforesaid to mis-

lead, deceive and defraud the victims and to cause

them to part with their money and property in ex-

change for the stock of the Copper Company.

OVERT ACTS.
And in pursuance of and to effect the object of said

conspiracy, on the 1st day of November, 1916, at the

Southern District of New York and within the juris-

diction of this Court, the defendants, George Francis
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Rowe and George E. Snyder, had a conversation with

Harvey A. Willis, who was then and there a stock-

broker with an office at 32 Broadway, New York City,

in the district aforesaid, with regard to the sale of

stock of the Copper Company.

And in pursuance of and further to effect the ob-

ject of said conspiracy, on the 15th day of November,

1916, at the Southern District of New York and

within the jurisdiction of this Court, the defendants

George Francis Rowe and George E. Snyder, en-

tered into a written contract with Harvey A. Willis

& Company, a firm of stock brokers with offices at

No. 32 Broadway, in New York City, in the District

aforesaid, [79] in regard to the sale of stock of

the Copper Company.

And in pursuance of and further to effect the ob-

ject of said conspiracy, on the 22d day of September,

1916, at the City of Wallace in the State of Idaho,

the defendants, George E. Snyder, E. Kl McDonald

and Patrick J. Gearon, had a conversation with

Charles McKinnis in regard to the purchase by said

McKinnis of certain shares of stock in the Copper

Company.

And in pursuance of and further to effect the ob-

ject of said conspiracy, on the 10th day of December,

1916, at the Southern District of New York and

within the jurisdiction of this Court, D. K. McDon-
ald came from Seattle, Washington, to New York

City, with the intent of assisting in the sale of stock

of the Copper Company.

And in pursuance of and further to effect the object

of said conspiracy, on the 5th day of January, 1917,
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at the Southern District of New York and within

the jurisdiction of this Court, the defendant, Chris-

tian Tjosevig, came from Alaska to New York City

with intent to assist in the sale of stock of the Cop-

per Company.

And in pursuance of and further to effect the object

of said conspiracy, on the 2d day of January, 1917, at

the Southern District of New York and within the

jurisdiction of this Court, the defendant, George E.

(Snyder, had a conversation with W. H. Seagrave, a

mining engineer, with regard to the said Seagrave ac-

cepting a position as engineer for the Copper Com-

pany.

And in pursuance of and further to effect the ob-

ject of said conspiracy, on the 9th day of September,

1916, at the Southern District of New York and

within the jurisdiction of this Court, the defendant

W. Bertram Hancock wrote a letter dated Septem-

ber 9, 1916, to the defendant George Francis Rowe,'

the said letter being addressed as follows

:

George Francis Rowe Esq.,

1501' 35th Ave.,

Seattle, Washington.

in which the defendant Hancock requested the de-

fendant Rowe to send him the sum of $400 for his

services in connection with a certain report on the

property of the Copper Company theretofore signed

by the said Hancock and given to him by the said

Rowe.

And in pursuance of and further to effect the ob-

ject of [80] said conspiracy, on the 1st day of De-

cember, 1916, at the Southern District of New York
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and within the jurisdiction of this Court, the defend-

ant George Francis Rowe obtained from the defend-

ant George E. Snyder a check for $420, payable to the

defendant Eowe as a fee for the defendant W. Bert-

ram Hancock.

Against the peace of the United States and their

dignity and contrary to the form of the statute of the

United States in such case made and provided. (Sec-

tion 37, U. S. C. C.)

FRANCIS C. CAFFEY,
United States Attorney.

[Indorsed] : Indictment. Filed in the United

States District Court, Western District of Wash-

ington, Northern Division, Nov. 13, 1919. F. M.

Harshberger, Clerk. By S. E. Leitch, Deputy. [81]

In the United States District Court, Western Dis-

trict of Washington, Northern Division.

In the Matter of the Application of GEORGE
FRANCIS ROWE for a Writ of Habeas Cor-

pus and for a Writ of Certiorari to Review the

Finding of United States Commissioner, R.

W. McCLELLAND, that an Order of Re-

moval be Entered Herein Removing the Ap-

plicants to the District of New York for Trial.
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Warrant to Apprehend.

The President of the United States of America : To

the Marshal of the United States for the West-

ern District of Washington and to His Deputies

or any or Either of Them:

WHEREAS F. J. Colligan, Deputy United States,

has made complaint in writing under oath before me,

the undersigned, United States Commissioner for the

Western District of Washington, Northern Division,

charging that George Francis Rowe, D. K. McDonald,

George E. Snyder, W. Bertram Hancock, Patrick J.

Gearon, and Christian Tjosevig, King County, in the

State of Washington, did on or about the 31st day of

November, A. D. 1916, at the City of New York in

the said district, in violation of the Section 37 and

215, P. C, Revised Statutes of the United States, un-

lawfully conspired to use mails to defraud contrary

to the form of the statute in such cases made and pro-

vided, and against the peace and dignity of the United

States of America,

—

NOW, THEREFORE, you are hereby commanded,

in the name of the President of the United States of

America, to apprehend the said defendants wherever

found in your district and bring their bodies forth-

with before me or any other commissioner having

jurisdiction of said matter to answer the said com-

plaint and they then and there be dealt with accord-

ing to law for said offence. [82]

Given under my hand and seal this 17th day of Oc-

tober, A. D. 1919.

[Seal] ROBERT W. McCLELLAND,
U. S. Commissioner as Aforesaid.
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Approved

:

United States Attorney,

District Atty.

[Indorsed] : Warrant to Apprehend. Filed in

the United States District Court, Western District

of Washington, Northern Division. November 13,

1919. F. M. Harshberger, Clerk. By. S. E. Leitch,

Deputy. [83]

United States District Court, Western District of

Washington, Northern Division.

No. 5043.

In the Matter of the Petition of GEORGE FRAN-
CIS ROWE for a Writ of Habeas Corpus, etc.

Motion to Quash Writ Denied and Order that Writ

of Habeas Corpus Issue.

Now, on this day, petition for writ of habeas corpus

is filed in open court. Ben L. Moore, for the Govern-

ment, moves to quash the petition for writ, which mo-

tion is denied. It is ordered that writ of habeas cor-

pus issue.

Dated January 29, 1920.

Journal 8, Page 105. [84]



vs. John M. Boyle. 101

In the United States District Court, the Western

District of Washington, Northern Division.

No. 5043.

In the Matter of the Petition of GEORGE FRAN-
CIS ROWE for a Writ of Habeas Corpus

and for a Writ of Certiorari to Review the

Findings of Commissioner R. W. McCLEI^
LAND.

Writ of Habeas Corpus.

The United iStates of America to JOHN M. BOYLE,
United States Marshal for the Western District

of Washington, Northern Division, GREET-
ING:

WHEREAS, George Francis Rowe has filed a

petition in this court from which it doth appear that

he is illegally restrained of his liberty by you and in

which said petition he prays the Court for a writ of

habeas corpus directed to you commanding and ad-

monishing you to produce him before this Court and

then and there to show cause, if any you have, why

he should not be restored to his liberty,

—

NOW, THEREFORE, you are hereby ORDERED
and directed to produce the said George Francis

Rowe before this Court in the city of Seattle, King

County, Washington, instanter, and then and there

to show cause, if any you have, why he, the said

George Francis Rowe, should not be released from

your custody and restored to his liberty.

WITNESS the Honorable JEREMIAH NET-
ERER, Judge of United (States District Court for
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the Western District of Washington, Northern Di-

vision, on this the 29th day of January, 1920, and the

seal of said court.

[Seal] By F. M. HARSHBERGER,
Clerk.

Deputy.

WALTER B. ALLEN,
For G. F. Rowe. [85]

In obedience to the within writ, I produced the

body of George Francis Rowe instanter before the

Court, and I released him from custody on this the

30th day of January, 1920, by reason of the filing of

a bond of $3,000.00, which bond has been O.K.'d by

the Honorable Jeremiah Neterer, Judge of the Dis-

trict Court for the Western District of Washington,

Northern Division, and then by Ben L. Moore, As-

sistant U. S'. Attorney, same district.

JOHN M. BOYLE,
United States Marshal.

By W. E. Theodore,

Deputy U. 8. Marshal.

[Indorsed] : Writ of Habeas Corpus. Filed in the

United iStates District Court, Western District of

Washington, Northern Division. Jan. 30, 1920.

F. M. Harshberger, Clerk. By S. E. Leitch, Deputy.

[86]
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In the United States District Court, Western District

of Washington, Northern Division.

No. 5043.

In the Matter of the Application of GEORGE
FRANCIS ROWE for a Writ of Habeas

Corpus.

Amended Return to Writ of Habeas Corpus.

Comes now JOHN M. BOYLE, United States

Marshal for the Western District of Washington, to

whom was directed a certain writ of habeas corpus

herein issued on the 30th day of January, 1920, and

certifies to the Court and respectfully shows and

represents as follows, to wit:

That the above-named George Francis Rowe, to-

gether with one Christian Tjosevig and others, were

duly and regularly charged by indictment with the

commission of certain crimes and offenses against

the United States of America, Southern District of

New York, in violation of sections 215 and 37 of the

United States Penal Code, which said indictment was

duly and regularly presented in the 3d day of October,

1919, in the District Court of the United States of

America for the Southern District of New York, by

the grand jurors for the United States of America

in and for said district ; that a certified copy of said

indictment is now on file herein in this court.

That after the presentment of said indictment as

aforesaid a bench warrant was duly and regularly

issued out of said court for the arrest of the said

George Francis Rowe and that thereafter, to wit:
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On the 9th day of October, 1919, the United States

Marshal for the Southern District of New York duly

and regularly made his return of said warrant that

he was unable to find the said George Francis Rowe
within his jurisdiction ; that the said George Francis

Rowe is now and ever since prior to the 17th day of

October, 1919, [87] has been a fugitive from jus-

tive and found within the Northern Division of the

Western District of Washington.

That on the 17th day of October, 1919, F. J. Colli-

gan, Deputy United States Marshal for the Western

District of Washington, filed with Robert W. Mc-

Clellan, United States Commissioner for the West-

ern District of Washington, a duly and regularly cer-

tified copy of said indictment and of said bench war-

rant and return of "not found" thereon as aforesaid,

and then and there subscribed and swore to a com-

plaint under oath before the said United States Com-

missioner, charging the said George Francis Rowe
with the commission of said offenses as aforesaid and

then and there filed said complaint for the removal

of said George Francis Rowe to said Southern Dis-

trict of New York; that thereupon, to wit, the 17th

day of October, 1919, a warrant for the arrest of said

George Francis Rowe on said charge was duly and

regularly issued by the said Robert W. McOlellan as

United 'States Commissioner ; that thereupon, to wit,

the 17th day of October, 1919, said F. J. Colligan, as

Deputy Marshal of the United States for the West-

ern District of Washington, apprehended and ar-

rested the said George Francis Rowe under and by

virtue of said warrant and brought said defendant be-
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fore the said Robert W. McClellan, United States

Commissioner.

That thereupon the said defendant, George Fran-

cis Rowe, executed and gave bond in the sum of

$3,000.00, being the amount fixed by said Commis-

sioner conditioned for the appearance of said George

Francis Rowe before the said Commissioner for hear-

ing on said complaint for removal.

That thereafter, from time to time, testimony was

adduced and heard from the said Commissioner on

behalf of the said defendant, George Francis Rowe
and on behalf of the United States [88] and that

after hearing the testimony and argument of coun-

sel the said United States Commissioner, Robert W.
McClellan, found that probable cause had been

shown to believe that the said defendant had com-

mitted the offenses as charged in the complaint and

directed that said defendant be held in bail in the

sum of $3,000.00 to appear before the District Court

of the United States for the 'Southern District of New
York.

That thereupon defendant failed and refused to

give bond conditioned for his appearance in New
York as aforesaid, and, with leave of said Commis-

sioner, did give bond in the sum of $3,000.00, ap-

proved by the said Commissioner, conditioned for the

appearance of the said defendant before the Judge

of the United States District Court for the Western

District of Washington, Northern Division, for hear-

ing on the matter of the removal of said defendant

to said District of New York to answer the said

indictment.
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That on the 29th day of January, 1920, said defend-

ant, George Francis Rowe, in person and by his coun-

sel, Walter B. Allen, Esquire, appeared in open court

before the Honorable Jeremiah Neterer, Judge of the

United States District Court for the Western Dis-

trict of Washington, and there applied for a writ

of habeas corpus to be directed to this respondent,

United States Marshal for the Western District of

Washington; that the Government, by its attorney,

Ben L. Moore, Assistant United States Attorney for

the Western District of Washington, thereupon ob-

jected to the granting of said writ upon the ground,

among others, that said George Francis Rowe was

then and there at large under bond and not in cus-

tody of the United iStates Marshal; whereupon the

application for the writ was by the Court denied;

that thereafter, on the said 29th day of January, 1920,

the said George Francis Rowe freely [89] and

voluntarily and of his own motion and volition, sur-

rendered himself to the custody of the United States

Marshal and thereupon filed his petition herein for

writ of habeas corpus ; that when the said defendant

Rowe then and there surrendered himself as afore-

said this respondent, as United States Marshal for

the Western District of Washington, acting under

and by virtue of warrants and proceedings herein-

above referred to, then and there held the said de-

fendant George Francis Rowe in custody until the

30th day of January, 1920; and on the said 30th day

of January, 1920, writ of habeas corpus issued herein

commanding this respondent to produce the body of

the said George Francis Rowe, whereupon this re-
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spondent produced the body of the said George Fran-

cis Rowe and the said George Francis Rowe there-

upon executed and gave bail bond in the sum of

$3,000.00 approved by the Honorable Jeremiah

Neterer, Judge of said court, conditioned that the

said George Francis Riowe would obey all orders that

the Court might make or render herein and to be

present in court whenever ordered or directed so to

do; that the said George Francis Rowe was there-

upon, over the objection of the attorney for the Gov-

ernment, released and at large under said bail bond

and has not been in the custody of this respondent

since said date.

That the said defendant George Francis Rowe is

the identical person named as defendant in the said

indictment hereinabove mentioned, and that there is

probable cause shown that the said defendant Rowe
committed the said offenses as charged, as shown by

the evidence adduced before the said Commissioner,

Robert W. McClellan on the said hearing, the tran-

script of which said evidence and the exhibits then

introduced by stipulation of the parties hereto was

considered by the Honorable Jeremiah Neterer,

Judge of the United States District Court [90]

as the evidence in this proceeding, and which said

transcript and exhibits are now on file herein as a

part of the record in this case, are hereby referred

to and made a part of this return.

That this amended return was made by leave of

Court had and obtained and sets forth the manner

and time of the detention of said defendant George
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Francis Rowe and the true cause of such detention of

said defendant.

WHEREFORE, this respondent prays that said

petition for writ of habeas corpus be denied ; that the

said writ of habeas corpus issued herein be discharged

and said defendant be ordered removed to the said

Southern District of New York and that this re-

spondent recover his costs herein.

JOHN M. BOYLE,
United ^States Marshal for the Western District of

Washington.

ROB 'TO. SAUNDERS,
United States Attorney.

BEN L. MOORE,
Assistant United States Attorney. [91]

The United States of America,

Western District of Washington,

Northern Division,—ss.

John M. Boyle, being first duly sworn, on his oath

deposes and says:

I am the United States Marshal for the Western

District of Washington and make this affidavit and

verification for and on behalf of myself as United

States Marshal. The matters and fact set forth and

alleged in the foregoing return are true.

JOHN M. BOYLE.

Subscribed and sworn to before me this 15th day

of March, 1920.

[Seal] F. M. HARSHBERGER,
Clerk U. S. District Court, Western Dist. of Wash-

ington.
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[Indorsed] : Amended Return to Writ of Habeas

Corpus. Filed in the United States District Court,

Western District of Washington, Northern Division.

Mar. 15, 1920. F. M. Harshberger, Clerk. By S. E.

Leitch, Deputy. [92]

United States District Court, Western District of

Washington, Northern Division.

In the Matter of the Application of GEORGE
FRANCIS ROWE for a Writ of Habeas

Corpus.

Answer of George Francis Rowe to the Amended

Return to the Writ of Habeas Corpus.

Conies now George Francis Rowe and for answer

to the amended return to the writ of habeas corpus

made herein on this date states

:

I.

Referring to the allegation beginning on the second

page and ending on the fourth line thereof, to the

effect that the said petitioner has been a fugitive

from justice, this petitioner denies such allegation,

each, every and all thereof and alleges the fact to be

that he is now and has been a continuous resident of

the city of Seattle in the State of Washington for

more than fifteen (15) years last past.

II.

This petitioner denies that the said Robert W. Mc-

Clelland, as United iStates Commissioner, directed

that he should give a bond in the sum of three thou-

sand dollars ($3,000.00) for his appearance before
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the District Court of the United States for the

Southern District of New York, but alleges the fact

to be that from the evidence introduced before the

said Commissioner the true and correct abstract of

which is set forth in the petitioner's petition for a

writ of habeas corpus on file herein, said Commis-

sioner held that such evidence entitled the Govern-

ment to an order for this petitioner's removal to New
York. Thereupon this petitioner asked leave to file

a bond for his appearance before the District Court

of the United States for the Western District of

Washington, Northern Division, before which court

the Government wrould, under the ruling of said

Commissioner, apply for [93] an order for this

petitioner's removal. Said application to be en-

larged upon bond was by the said Commissioner

granted and such bond executed and filed.

III.

This petitioner denies the allegations beginning on

the twenty-third line of the third page of said

amended return down to the end of the second line

of the fifth page and each, every and all thereof.

And in regard to the matters therein mentioned this

petitioner avers the facts to be as follows

:

That subsequent to the entry of the order by the

United States Commissioner McClelland as herein-

above mentioned this petitioner was notified by the

United 'States Attorney for the Western District of

Washington, Northern Division, that they would on

the 29th day of January, 1920, apply to the above-

entitled court for the order removing this petitioner

to the 'Southern District of New York. On the said
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date this petitioner with his counsel appeared in the

above-entitled court and informed the Judge thereof

that he desired to surrender himself to the United

States Marshal for the Western District of Washing-

ton and in order that the legality of these matters

might be inquired into would thereupon apply for a

writ of habeas corpus ; and this petitioner was then

informed in open court by the Judge presiding

therein that no writ of habeas corpus would be

granted until he was actually in the custody of the

United States Marshal. The Marshal was thereupon

directed to take the custody of this petitioner which

was done, and thereupon the petition for the said

writ of habeas corpus was filed and the order au-

thorizing said writ entered and the said writ was

issued. The Marshal thereupon brought the said

petitioner before the said Court in obedience to the

said writ [94] and the said writ was thereupon

heard and argued before the said Court. The said

petitioner announced in court that he had additional

evidence which he desired to offer, to wit: The evi-

dence of one Anderson, a mining engineer who was a

resident of Portland, Oregon, and whose where-

abouts was, prior to that very day, unknown to the

petitioner, and he was the mining engineer who had

the supervision of the examination work and he ac-

tually did the work from which the Government

draws its conclusion that the property involved in

this matter is worthless. And the Court was in-

formed at said time that said Anderson's conclusions

were that the property was actually a valuable prop-

erty for mining purposes. But the Court thereupon
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refused said request to hear said evidence. At the

conclusion of the argument of counsel for the Gov-

ernment and for this petitioner upon the said writ

of habeas corpus the Court announced that he would

take the matter under advisement. Petitioner

further states that after such announcement by the

Court the petitioner's counsel requested the Court

to enlarge the petitioner upon bail pending the

Court's decision in said matter. That this applica-

tion to be enlarged upon bail was granted and a bond

in the sum of three hundred dollars ($3,000.00), set-

ting forth said matters was furnished and approved

by the Court, and the said petitioner was thereupon

permitted his liberty pending the Court's decision

upon said writ of habeas corpus.

IV.

This petitioner further answering the said amended

return denies that any probable cause was shown

that the said petitioner has committed any offense

against the laws of the United States ; and further de-

nies that said indictment against him states offense

against the laws of the United States. [95]

WHEREFORE this petitioner prays as in his

petition for said writ of habeas corpus.

WALTER M. ALLEN,
Attorney for Petitioner.

LTnited States of America,

Western District of Washington,

Northern Division.

George Francis Rowe, being first duly sworn, on

oath states that he is the petitioner herein; that he

has read the foregoing answer to the amended re-
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turn to the writ of habeas corpus, knows the contents

thereof and believes the same to be true.

GEORGE FRANCIS; ROWE.

Subscribed and sworn to before me this 16th day

of March, 1920.

WALTER M. ALLEN,
Notary Public in and for the State of Washington,

Residing at Seattle.

[Indorsed] : Answer of George Francis Rowe to

the Amended Return to the Writ of Habeas Corpus.

Filed in the United States District Court, Western

District of Washington, Northern Division. Mar.

17, 1920. F. M. Harshberger, Clerk. By S. E.

Leitch, Deputy. [96]

In the United States District Court, Western Dis-

trict of Washington, Northern Division.

No. 845.

No. 5043.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

GEORGE FRANCIS ROWE and CHRISTIAN
TJOSEVIG et al.,

Defendants.

In the Matter of the Application of GEORGE
FRANCIS ROWE for Writ of Habeas Corpus.

Order Discharging Writ of Habeas Corpus and Order

for Removal.

This matter came regularly on for final hearing
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and adjudication on the 15th day of March, 1920
y

the above-named George Francis Rowe appearing in

open court in person and by his attorney Walter B.

Allen, Esquire; and Ben L. Moore, Assistant United

States Attorney, appearing for and in behalf of the

United States; and it appearing to the Court from

the evidence adduced and from the records and files

herein that the said George Francis Rowe is in-

dicted in the District Court of the United States for

the Southern District of New York for the offense

of conspiring with the other defendants in said in-

dictment named to use the mails and postoffice es-

tablishment of the United States in the furtherance

and execution of a scheme to defraud, in violation of

Section 37 of the Penal Code of the United States;

and for the further offense of causing to be placed

writings, circulars and letters in the postoffice es-

tablishment of the United States for the purpose of

executing a scheme and artifice to defraud, in viola-

tion of section 215 of the Penal Code of the United

States; and the said George Francis Rowe having

been brought before me in the custody of the United

States Marshal for the Western District of Wash-

ington under warrant and commitment for examina-

tion and hearing on the application of the Govern-

ment to remove the said George Francis Rowe to the

said Southern District of New York for trial under

said indictment, and thereupon the said George

Francis Rowe having petitioned the Court for a

writ [97] of habeas corpus directed to the said

marshal, and the said writ of habeas corpus having

been issued by the Court, commanding the said mar-
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shal to produce the body of the said George Francis

Rowe instanter and then and there to show cause for

the detention of the said George Francis Rowe and

for the restraint of his liberty, it was thereupon

orally stipulated and agreed in open court by and on

behalf of said defendant, George Francis Rowe, and

the Government, with the Court consenting, that the

matter of the Government's application for the re-

moval of said defendant, as aforesaid, and the mat-

ter of the application of said defendant for a writ

of habeas corpus should be submitted and heard to-

gether at the same time and upon the same record,

evidence and arguments of counsel and be deter-

mined and adjudicated by the Court as one proceed-

ing.

That evidence having been adduced and argument

submitted by counsel on behalf of said defendant

and on behalf of the Government, and it sufficiently

appearing to the Court from said evidence and from

the record and files herein, including a certified copy

of said indictment, that the said George Francis

Rowe is the identical person named in said indict-

ment and that there is probable cause to believe that

the said George Francis Rowe is guilty of the

offenses therein charged, it is by the Court hereby

ORDERED AND ADJUDGED that the said writ

of habeas corpus heretofore issued herein be and

the same is hereby discharged and the said George

Francis Rowe be and he hereby is remanded and

committed to the custody of the United States Mar-

shal for the Western District of Washington.

And upon announcement by the Court of its deci-
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sion in discharging said writ of habeas corpus, the

said defendant George Francis Rowe having there-

upon in open court declined and refused to [98]

enter into bond to the United States conditioned for

his appearance for trial on the charge in said indict-

ment in the said Southern District of New York, and

having thereupon announced his intention to appeal

from said decision of the Court discharging said

writ of habeas corpus, it is, therefore, by the Court

hereby

FURTHER ORDERED that the said United

States Marshal for the Western District of Wash-

ington be, and he hereby is, commanded seasonably

to remove the said George Francis Rowe hence to

said Southern District of New York and there sur-

render him to the Marshal of that District, there to

be dealt with according to law, and make due return

of this warrant to the clerk of the District Court of

the United States for the Southern District of New
York, with a true statement of how he, the said Mar-

shal, has executed the same.

Done in open court this 15th day of March, 1920.

JEREMIAH NETERER,
United States District Judge for the Western Dis-

trict of Washington.

[Indorsed] : Order Discharging Writ of Habeas

Corpus and Order for Removal. Filed in the

United States District Court, Western District of

Washington, Northern Division. Mar. 15, 1920.

F. M. Harshberger, Clerk. By S. E. Leitch, Dep-

uty. [99]
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In the United States District Court for the Western

District of Washington, Northern Division.

In the Matter of the Application of GEORGE
FRANCIS ROWE for a Writ of Habeas Cor-

pus and for a Writ of Certiorari.

Bill of Exceptions.

This was an application for a writ of habeas cor-

pus and for a writ of certiorari to review the find-

ing of the United States Commissioner in and for

this District that an order of removal be entered re-

moving the applicant George Francis Rowe to the

District of New York for trial. The said applicant

was indicted in the Southern District of New York

and being a resident of the State of Washington

and not being found in New York, on the 17th of

October Deputy Marshal for this District appeared

before R. W. McClelland, the United States Com-

missioner and made complaint against the applicant

and certain other defendants mentioned in the in-

dictment charging that they had committed viola-

tions of Sections 215 and 37 of the United States

Penal Code and further set forth the finding of the

indictment in New York by the Grand Jurors and

attached a certified copy of the indictment to his

complaint and then alleged that the applicant was a

fugitive from justice.

The warrant was thereupon issued for his appre-

hension and a hearing was had before said Commis-

sioner and evidence taken both for the Government

and for the applicant herein and the commissioner
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found that proper cause had been shown to believe

that the applicant had committed the offenses as

charged in the complaint. That thereupon the said

Commissioner ordered the said defendant George

Francis Eowe committed into custody for his ap-

pearance before United States District Judge of the

Western District of Washington, Northern Div.,

for an order removing the said defendant to the

Southern District of New York for trial on said in-

dictment. That thereupon said defendant executed

bond for his appearance before the said United

States District Judge [100] in accordance with

the terms of said order of commitment and was

thereupon enlarged and released under said bond.

That thereafter on, to wit, the 10th day of Novem-

ber, 1919, it was orally stipulated in open Court in

the United States District Court of the Western

District of Washington, Northern Division at

Seattle, Washington, before the Honorable Jere-

miah Neterer, Judge presiding, by S. Lawrence

Miller, Assistant United States Attorney for the

Southern District of New York, and Walter B.

Allen, Attorney for defendant Rowe; that upon the

hearing to be had before said District Judge in the

Matter of Removal of said defendant to the South-

ern District of New York and in the Matter of

Application for a Writ of Habeas Corpus on behalf

of said defendant Rowe if such application should

be made that the stenographer's transcript of the

testimony adduced at the hearing before the said

Commissioner and the exhibits introduced in evi-

dence at said Commissioner's hearing should be con-
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sidered in evidence by the said District Judge. That

thereafterwards the defendant was notified to ap-

pear in this court and show cause, if any he had, why

an order should not be entered removing him to the

District Court of the United States for the South-

ern District of New York and in response to said

notice the applicant herein appeared in court volun-

tarily surrendered himself and was thereupon taken

into custody by the United States Marshal for this

District and thereupon filed his petition for a writ

of habeas corpus and for a writ of certiorari directed

to the Commissioner to review the evidence offered

before the Commissioner.

That thereupon the Court issued a Writ of Habeas

Corpus directing the United States Marshal forth-

with to have the body of said defendant George

Francis Rowe before the said court and to show the

cause of his detention. [101]

The cause came on regularly for hearing upon the

said writ and the return thereto made by said Mar-

shal on the 29th day of January, 1920, before the

Honorable Jeremiah Neterer, District Judge, Wal-

ter B. Allen, Esquire, appearing as counsel for the

petitioner and Ben L. Moore, Esquire, appearing as

counsel for the Government.

Thereupon counsel for the respective parties in

open court stipulated that a certain typewritten

transcript of testimony and certain papers and

documentary evidence then and there lodged with

the Court were the identical exhibits introduced in

evidence at said commissioner's hearing and was a
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full, true and correct transcript of the testimony

adduced at said hearing.

Thereupon, among other things, the following

occurred

:

EXCEPTION 1.

Mr. ALLEN.—Before proceeding with the argu-

ment I want to mention this desire on our part to

the Court; when Mr. Miller, Assistant District At-

torney from New York was here and this matter

was mentioned to your Honor something was said at

the time that there might possibly be additional evi-

dence, by one side or the other on some one certain

point. Your Honor said, I believe, at that time

that if there were and it were made known to the

Court, that you would pass upon the question

whether you would hear that additional evidence at

the time. Now, before proceeding with the argu-

ment I want to state that a witness came up last

night from Portland. His testimony will be im-

portant in this way in the hearing: This matter in

substance is concerning representations made for the

sale of mining stock, and this particular witness is

a mining engineer of experience and has had charge

of some work on that property recently for the cor-

poration for which this applicant was acting in the

sale of [102] stock, and I think that before the

matter is finally closed—preferably after the argu-

ment because the arguments will enlighten the Court

about the facts as we proceed and then the Court

will understand the testimony—I think before this

hearing is closed that we would like to offer this

additional evidence to the Court. He is an experi-
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enced mining engineer and has charge of some work

on this particular property for the corporation for

which the applicant was working.

The COURT.—Proceed.

AFTERNOON PROCEEDINGS.
At the close of his argument to the Court Mr.

Allen requested the privilege of calling Mr. Ander-

son, the mining engineer who was on the property

when Mr. Seagraves made his examination.

The COURT.—Have you any objection to receiv-

ing this testimony?

Mr. MOORE.—I do object to that.

ARGUMENT.
The COURT.—What is the nature of this testi-

mony, Mr. Allen % How long will it take ?

Mr. ALLEN.—He was there doing work for Mr.

Seagraves, if your Honor please, last summer I

think it was or the summer of 1917, and his testi-

mon}^ will be as to the value of the ore that is in this

property. In other words, it will be a mining en-

gineer's evidence from actual work on the property.

I am offering it because I want the Court to get all

the facts and circumstances about this.

The COURT.—Who is Mr. Seagraves? He ex-

amined the property and his report is rather deroga-

tory. [103]

Mr. ALLEN.—Rather derogatory.

The COURT.—He was there at that time?

Mr. ALLEN.—Yes.
The COURT.—And this testimony would be in re-

lation to the weight to be credited to the Seagrave

report ?
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Mr. ALLEN.—That is it exactly, and he does not

agree with Mr. Seagraves.

The COURT.—Oh, I do not think we will go into

that.

Mr. ALLEN.—I believe we will offer to show it in

the record, that he did this work as I have stated

for Mr. Seagraves; and from this work that was

done Mr. Seagraves made his inspection and re-

port ; that this witness is competent, qualified gradu-

ate engineer of experience and does not agree with

Mr. Seagraves.

The COURT.—I think that the Government

should have had notice if Mr. Seagraves ' report was

to be attacked. I think the Government should have

had notice.

Mr. ALLEN.—Well, the only point is, I didn't

know where Mr. Anderson was. We didn't know

how to get that information you see. I would like

also to offer to show by the witness that Mr. May-

hew, the Government Postal Inspector before the

hearing before the Commissioner got in touch with

Mr. Anderson, asked him about this matter, what he

found on the property, etc., and knew where he was

all the time. We did not know."

It was admitted by counsel for applicant in open

court that no notice had been given to the Govern-

ment of applicant's intention to offer in evidence

the testimony of the witness Anderson.

To the court's refusal to receive such evidence

counsel for the applicant then and there duly ex-

cepted, and hereby tenders such exception as excep-

tion number one and their bill of exceptions [104]
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to the Court to sign and seal and the Court does

hereby, sign and seal the same.

EXCEPTION 2.

During the course of the hearing before the Court

the defendant moved to dismiss the aforesaid com-

plaint and to quash the warrant issued thereon upon

the ground that the said complaint did not state facts

sufficient to show proper cause for the removal of

said defendant to the Southern District of New York

for trial, and that the said complaint did not show

that any act to effect the object of the alleged con-

spiracy within the meaning of the law had been

committed by any party thereto, and that the said

complaint did not state facts sufficient to constitute

an offense against any law of the United States, and

that the said complaint did not allege or show that

the indictment referred to therein was still pend-

ing. That the said motion to quash the said war-

rant and dismiss said complaint was by the Court

overruled and denied, to which action and ruling the

said defendant at the time excepted and his excep-

tion was allowed.

To which said ruling of the Court counsel for the

defendant then and there duly excepted and hereby

tenders this, as a portion of their bill of exceptions

to the Court to sign and seal and the Court does here-

by sign and seal the same.

EXCEPTION 3.

During the hearing before the Commissioner,

HOWAED B. MAYHEW, a witness called on be-

half of the Government, inter alia, testified as fol-

lows: [105]
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(Examination by Mr. MILLER.)

Q. Mr. Mayhew, are you acquainted with the de-

fendants Rowe and Hancock? A. Yes, sir.

Q. When did you meet Mr. Rowe?

A. In August of this year.

Q. Where? A. In 'Seattle.

Q. When did you meet Mr. Hancock?

A. In August of this year.

Q. Where? A. Seaside, Oregon.

Q. When you saw Mr. Hancock did you see Gov-

ernments Exhibit "J" for identification? (Hand-

ing paper to witness.)

A. I did.

Q. Will you state what was done with that ?

A. He gave it to me at that time.

Q. Do you know what was done with it formerly ?

A. I do.

Q. What?
A. That was made by him from his original notes.

Mr. ALLEN.—You would only know from what

he told you?

A. Yes, from what he told me.

Mr. ALLEN.—That is certainly hearsay.

Mr. MILLER.—Your Honor, the defendant Han-

cock is indicted as a member of this conspiracy.

The COURT.—Yes, it may be an admission.

Mr. McDONNALD.—I object to its admission on

behalf of the defendant. Your Honor has held there

must be a showing in this action of conspiracy before

any testimony of a third person is admissible. [106]

The COURT.—I have held the evidence shows a
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contractual relation which may turn out to be a con-

spiracy to establish fraud.

Mr. McDONNALD.—Your Honor, please, it isn't

what it may turn out to be. It is not a conspiracy

to defraud. The conspiracy charge here is a con-

spiracy to violate section 215 of the Penal Code.

Prior to the said examination of the witness May-

hew7 the defendant Rowe had been examined and

cross-examined. In the course of Rowe's testimony

he identified Government's Exhibit "G" as a report

made and given by defendant Hancock to the defend-

ant Rowe (Tr. 326-327), the said Exhibit "G" be-

ing the exhibit for comparison with which Govern-

ment Exhibit "J" being admitted for identification

prior to the testimony of the witness Mayhew (Tr.

349). The defendant Rowe admitted that defend-

ant Hancock had given to Rowe copy of a report that

Hancock had theretofore rendered to one Mr.

Godfrey, and that said Hancock wrote a supple-

mental report in the presence of Rowe and gave the

same to Rowe. Rowe further stated in his testi-

mony that Government's Exhibit "J" (purporting

to be report by Hancock to Mr. Godfrey) was

written in Hancock's handwriting which witness

recognized and that said Hancock had given to the

witness Rowe a typewritten copy of what he claimed

to be a report he had made to Mr. Godfrey, Govern-

ment's Exhibit "J."

After further argument the exhibit was admitted

in evidence and an exception allowed.

To which ruling of the Court, counsel for the de-

fendant then and there duly excepted and hereby
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tenders such exception as a portion of his bill of

exceptions to the Court to sign and seal and the Court

does hereby sign and seal the same. [107]

EXCEPTION 4.

At the conclusion of the hearing before the Com-

missioner the said Commissioner made a finding that

probable cause existed to which ruling of the Court

the defendant excepted and his exception was al-

lowed, and at the hearing in the above-entitled court

the Court found that probable cause existed to which

ruling of the Court the defendant excepted and his

exception was allowed.

To which ruling of the Court counsel for the de-

fendant then and there duly excepted and hereby

tenders this said exception as a portion of their bill

of exceptions to the Court to sign and seal, and the

Court does hereby sign and seal the same.

EXCEPTION 5.

During the hearing in the above-entitled court this

applicant contended that the complaint upon which

the warrant was issued did not allege or show that

the indictment referred to therein was still pending

and the proceedings should therefore be quashed,

which contention the Court overruled and to which

ruling of the Court the defendant then and there

excepted.

To which said ruling of the Court, counsel for the

defendant then and there duly excepted and hereby

tenders the same as a portion of his bill of exceptions

to the Court to sign and seal and the Court does

hereby sign and seal the same.

And now, as a furtherance of justice and that right
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may be done, the applicant George Francis Rowe

presents the foregoing as his bill of exceptions in this

case and prays that the same may be settled and al-

lowed, signed and certified by the Judge as provided

for by law.

WALTER B. ALLEN,
Attorney for Defendant, [108]

In the United States District Court for the Western

District of Washington, Northern Division.

In the Matter of the Application of GEORGE
FRANCIS ROWE, for a Writ of Habeas

Corpus and for a Writ of Certiorari.

Order Settling and Allowing Bill of Exceptions.

In the above-entitled cause the Court having on

the 15th day of March, 1920, entered an order and

judgment quashing and dismissing the writ of

habeas corpus theretofore issued herein and order-

ing the removal of the applicant to the 'Southern

District of New York for trial ; and the Court having

made and entered an order herein extending the

time for the application to prepare, serve and file

his proposed bill of exceptions until the 6 day of

April, 1920, and the said applicant having before the

expiration of said time prepared, served and lodged

with the clerk of this court, his proposed bill of

exceptions and the Government having secured an

order from the Court by stipulation of counsel, ex-

tending its time to prepare, serve and file its pro-

posed amendments thereto and the said amend-
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ments having been prepared, served and lodged with

the clerk of the court before the expiration of such

time and the applicant having dissented from said

proposed amendments, the matter came on regularly

for settling and certification before this Court on the

26th day of April, 1920, at which time the applicant

appeared by his attorney, Walter B. Allen, Esquire,

and the Government by Robert O. Saunders, Esquire,

District Attorney and the same being heard, certain

of said proposed amendments being granted, the ap-

plicant was ordered to redraft the bill in accordance

with the rulings of the Court thereon,

—

NOW, THEREFORE, it appearing to the Court

that the said prepared bill of exceptions has been

amended in accordance with the directions of the

Court, let the same be settled, allowed and certified.

[109]

Done in open court this the 29th day of April, 1920.

JEREMIAH NETERER,
Judge.

The foregoing bill of exceptions is correct in all

respects, and is hereby approved, allowed and settled

and made a part of the record herein.

Done in open court this the 29th day of April, 1920.

JEREiMIAH NETERER,
Judge.

We hereby acknowledge receipt of a copy and ser-

vice of the within bill of exceptions this 29th day of

April, 1920.

ROBT. C. SAUNDERS,
Attorneys for Plaintiff.

By E. D. DUTTON.
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[Indorsed]: Bill of Exceptions. Filed in the

United States District 'Court, Western District of

Washington, Northern Division, Apr. 29, 1920. F.

M. Harshberger, Clerk. By S. E. Leitch, Deputy.

[110]

In the United States District Court, the Western

District of Washington, Northern Division.

No. 5043.

In the Matter of the Petition of GEORGE
FRANCIS ROWE, for a Writ of Habeas

Corpus and for a Writ of Certiorari to Re-

view the Findings of Commissioner R. W.
McClelland.

Petition for Appeal.

To the Honorable JEREMIAH NETERER, Dis-

trict Judge and One of the Judges of the Above-

entitled Court, Presiding Therein

:

The above-named petitioner, George Francis

Rowe, conceiving himself aggrieved by the order and

decree made and entered by the above-named court

in the above-entitled cause under date of March 15,

1920, wherein and whereby, among other things, the

writ of habeas corpus heretofore issued herein di-

rected to the United States Marshal for this Dis-

trict was discharged and your petitioner herein re-

manded to the custody of said Marshal and an order

entered directing said Marshal to transfer your peti-

tioner to the District 'Court of the United States for

the Southern District of New York for trial under
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the indictment set forth in the petition for said writ

of habeas corpus, does hereby appeal from said or-

der and decree and from the whole thereof to the

United States Circuit Court of Appeals for the Ninth

Circuit for the reasons set forth in the assignment

of errors filed herewith.

And your petitioner prays that this, his petition

for said appeal, may be allowed and that the tran-

script of the record, proceedings and papers upon

which said order was made, duly authenticated may
be sent to the United States Circuit Court of Appeals

for the Ninth Circuit.

And your petitioner further petitions that pend-

ing the termination of said appeal by said United

States Circuit Court of Appeals for the Ninth Cir-

cuit, that your petitioner may be allowed [111]

his liberty under such bonds as to your Honor may
seem meet, just and sufficient, and that pending the

termination of such appeal the order for his re-

moval to the (Southern District of New York be

stayed.

Dated this the 15th day of March, 1920.

WALTER B. ALLEN,
Attorney for Said Petitioner.

[Indorsed] : Petition for Appeal. Filed in the

United 'States District Court, Western District of

Washington, Northern Division. March 15, 1920.

F. M. Harshberger, Clerk. Bv S. E. Leitch, Deputy.

[112]
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In the United States District Court, the Western

District of Washington, Northern Division.

No. 5043.

In the Matter of the Petition of GEORGE
FRANCIS ROWE, for a Writ of Habeas

Corpus and for a Writ of Certiorari to Re-

view the Findings of Commissioner R. W.
McClelland.

Assignment of Errors.

•Comes now George Francis Rowe, the petitioner

herein and files the following assignment of errors

upon which he will reply upon his appeal from the

order and decree made by this Honorable Court on

the 15th day of March, 1920, in the above cause.

I.

The United States District Court for the Western

District of Washington, Northern Division, erred

in discharging the writ of habeas corpus heretofore

issued therein.

II.

The said District Court erred in holding that the

indictment set forth in said petition for such writ

stated an offense under sections 215 and 37 of the

Penal Code of the United States.

III.

The said Court erred in holding that said indict-

ment stated any offense under the laws of the United

States.

IV.

The said Court erred in entering an order for his
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removal to the District Court of the United States

for the Southern District of New York for trial un-

der said indictment.

V.

The said Court erred in holding that the evidence

introduced before the Commissioner in his hearing

on the fugitive warrant issued under said indictment

was sufficient to show probable guilt or to entitle the

Government to the order for his removal to New
York.

WALTER B. ALLEN,
Attorney for Appellant. [113]

[Indorsed] : Assignment of Errors. Filed in the

United States District Court, Western District of

Washington, Northern Division. Mar. 15, 1920. F.

M. Harshberger, Clerk. By S. EL Leitch, Deputy.

[114]

In the United States District Court, the Western

District of Washington, Northern Division.

No. 5043.

In the Matter of the Petition of GEORGE
FRANCIS - ROWE, for a Writ of Habeas

Corpus and for a Writ of Certiorari to Re-

view the Findings of Commissioner R. W.
McClelland.

Order Allowing Appeal.

The defendant, having filed his petition }for an

order granting him an appeal to the United States

Circuit Court of Appeals for the Ninth Circuit from
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the decree and order entered herein on the 15th day

of March, 1920, discharging his writ of habeas cor-

pus and directing his removal to the District Court

for the Southern District of New York for trial, and

that pending the termination of said appeal he be

allowed his liberty,

—

IT IS ORDERED that the said petition on appeal

be and the same hereby is granted.

IT IS FURTHER ORDERED that the said pe-

titioner be granted his liberty pending said appeal

or such order as to the said United 'States Circuit

Court of Appeals for the Ninth Circuit shall make

or order to be made or entered therein, upon his

filing a bond herein conditioned as provided for by

law with two or more sureties, in the sum of Three

Thousand and no/100 Dollars, and that pending the

termination of such appeal the order directing the

removal of said petitioner to the Southern District

of New York be stayed.

Dated this the 15th day of March, 1920.

JEREMIAH NETERER,
Judge.

[Indorsed] : Order Allowing Appeal. Filed in

the United States District Court, Western District

of Washington, Northern Division. March 15, 1920.

F. M. Harshberger, Clerk. By S. E. Leitch, Deputy.

[115]
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United States District Court, Western District of

Washington, Northern Division.

No. 5043.

In the Matter of the Application of GEORGE
FRANCIS ROWE, for a Writ of Habeas

Corpus.

Admission of Service of Order Allowing Appeal, etc.

•Service is admitted of the petition for an order

allowing an appeal, of the assignment of errors, of

the order allowing said appeal, of the bond on appeal

and of the citation issued thereunder.

Dated this the 15th day of March, 1920.

BEN L, MOORE;,

Asst. United States District Attorney.

[Indorsed] : Filed in the United !States District

Court, Western District of Washington, Northern

Division. Mar. 17, 1920. F. M. Harshberger,

Clerk. By S. E. Leitch, Deputy. [116]

United States District Court, Western District of

Washington, Northern Division.

No. 5043.

In the Matter of the Application of GEORGE
FRANCIS ROWE, for a Writ of Habeas

Corpus.
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Praecipe for Transcript of Record.

To the Clerk of the Above-entitled Court:

You will please issue record on appeal herein con-

sisting of

—

1. Petition for writ (omitting copy of indict-

ment) .

2. Complaint of C'olligan and indictment at-

tached and warrant.

3. Amended return to writ of habeas corpus.

4. Answer to the amended return to the writ of

habeas corpus.

5. Order for writ of habeas corpus.

6. Writ of habeas corpus.

7. Order discharging writ.

8. Bill of exceptions.

9. Petition for appeal.

10. Assignment of errors.

11. Order allowing appeal.

12. Citation.

WALTER B. ALLEN,
Attorney for Applicant.

I waive the provisions of the Act approved Febru-

ary 13, 1911, and direct that you forward typewrit-

ten transcript of record to the Circuit Court of Ap-

peals for printing as provided under Rule 105 of this

court.

WALTER B. ALLElN,

Attorney for Applicant.

[Indorsed] : Praecipe for Transcript of Record.

Filed in the United States District Court, Western
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District of Washington, Northern Division. Apr.

10, 1920. F. M. Harshberger, Clerk. By S. E.

Leitch, Deputy. [117]

United States District Court, Western District of

Washington, Northern Division.

No. 5043.

In the Matter of the Petition of GEORGE FRAN-
CIS ROWE for a Writ of Habeas Corpus and

for a Writ of Certiorari to Review the Find-

ings of Commissioner R. W. McCLELLAND.

Certificate of Clerk U. S. District Court to Transcript

of Record.

United States of America,

Western District of Washington,—ss.

I, F. M. Harshberger, Clerk of the United States

District Court, for the Western District of Wash-
ington, do hereby certify this typewritten transcript

of record consisting of pages numbered from 1 to 117,

inclusive, to be a full, true, correct and complete

copy of so much of the record, papers, and other

proceedings in the above and foregoing entitled cause,

as is required by praecipe of counsel filed and shown

herein, as the same remain of record and on file in the

office of the clerk of said District Court, and that the

same constitute the record on appeal herein from the

judgment of said United States District Court for

the Western District of Washington to the United

States Circuit Court of Appeals for the Ninth Cir-

cuit.
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I further certify the following to be a full, true and

correct statement of all expenses, costs, fees and

charges incurred and paid in my office by or on be-

half of the petitioner for making record, certificate

or return to the United States Circuit Court of Ap-

peals for the Ninth Circuit in the above-entitled

cause, to wit: [118]

Clerk's fee (Sec. 828, R. S. U. S.), for making

record, certificate or return, folios at

15^ $48.75

Certificate of Clerk to transcript of record

—

4 folios at 15^ ,
60

Seal to said Certificate 20

I hereby certify that the above cost for preparing

and certifying record amounting to $49.55, has been

paid to me by counsel for petitioner.

I further certify that I hereto attach and herewith

transmit the original citation issued in this cause.

IN WITNESS WHEREOF I have hereto set my
hand and affixed the seal of said District Court at

Seattle, in said District, this 6th day of May, 1920.

[Seal] F. M. HARSHBERGER,
Clerk United States District Court. [119]

In the United States District Court, the Western Dis-

trict of Washington, Northern Division.

In the Matter of the Petition of GEORGE FRAN-
CIS ROWE for a Writ of Habeas Corpus

and for a Writ of Certiorari to Review the

Findings of Commissioner R. W. McCLEL-
LAND.
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Citation.

The President of the United States to JOHN M.

BOYLE, United States Marshal for the West-

ern District of Washington, Northern Division,

and to ROBERT C. SAUNDER, District Attor-

ney for the United (States for the Western Dis-

trict of Washington, Northern Division:

You are hereby cited and admonished to be and ap-

pear at the United 'States Circuit Court of Appeals

for the Ninth Circuit to be held at the city of San

Francisco, in the State of California, within thirty

(30) days from the date of this writ pursuant to an

appeal filed in the clerk's office of the United (States

District Court for the Western District of Washing-

ton, Northern Division, wherein George Francis

Riowe was the petitioner for a writ of habeas corpus

and John 'M. Boyle, as the United States Marshal for

the Western District of Washington, Northern Divi-

sion, was the respondent, to show cause, if any there

be, why the judgment, order and decree in said ap-

peal mentioned, should not be corrected, and speedy

justice should not be done to the parties in that be-

half.

WITNESS the Honorable EDWARD W. WHITE,
Chief Justice of the Supreme Court of the United

States of America, this the 15th day of March, 1920',

and of the Independence of the United States, the

one hundred and forty-fourth.

JEREMIAH NETERER,
United iStates District Judge, Presiding in Said Cir-

cuit.

[Seal] Attest: F. M. HARSHBERGER,
Clerk. [120]
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[Endorsed] : Filed in the United States District

Court, Western District of Washington, Northern

Division. Mar. 15, 1920. F. M. Harshberger, Clerk.

By S. E. Leitch, Deputy.

[Endorsed]: No. 3489. United States Circuit

Court of Appeals for the Ninth Circuit. George

Francis Rowe, Appellant, vs. John M. Boyle, as

United iSltates Marshal for the Western District of

Washington, Northern Division, Appellee. Tran-

script of Record. Upon Appeal from the United

States District Court for the Western District of

Washington, Northern Division.

Filed May 10, 1920.

F. D. MONOKTON,
Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.

By Paul P. O'Brien,

Deputy Clerk.

United States District Court, Western District of

Washington, Northern Division.

No. 5043.

In the Matter of the Application of GEORGE
FRANCIS ROWE for a Writ of Habeas

Corpus and for a Writ of Certiorari.

Order Extending Time, to and Including May 10,

1920, to Prepare and Transmit Transcript of

Record.

Now, on this 1st day of May, 1920, upon motion of
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attorney for petitioner, it is ordered that the time

within which the clerk of this court may prepare, cer-

tify and transmit to the United States Circuit Court

of Appeals the transcript of the record in this cause

be, and the same is hereby extended to and including

the 10th day of May, 1920.

JEREMIAH NETERER,
District Judge.

[Endorsed] : Filed in the United States District

Court, Western District of Washington, Northern

Division. May 1, 1920. F. M. Harshberger, Clerk.

By iS. E. Leitch, Deputy.

United States District Court, Western District of

Washington, Northern Division.

No. 5043.

In the Matter of the Application of GEORGE
FRANCIS ROWE for a Writ of Habeas

Corpus.

Order Extending Time to and Including May 1, 1920,

to Prepare and Transmit Transcript of Record.

Now, on this 12th day of April, 1920, upon motion

of attorney for petitioner, George Francis Rowe, and

for sufficient cause appearing, it is ordered that the

time within which the clerk of this court may prepare,

certify and transmit to the United States Circuit

Court of Appeals the transcript of the record in this

cause be, and the same is hereby extended to and in-

cluding the 1st day of May, 1920.

JEREMIAH NETERER,
District Judge.
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[Endorsed] : Filed in the United States District

Court, Western District of Washington, Northern Di-

vision. Apr. 12, 1920. F. M. Harshberger, Clerk.

By S. E. Leitch, Deputy.

No. 3489. United States Circuit Court of Appeals

for the Ninth Circuit. Filed May 10, 1920. F. D.

Monckton, Clerk.

[Endorsed] : Printed Transcript of Record. Filed

July 1, 1920. F. D. Monckton, Clerk.
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GEORGE FRANCIS ROWE,
Appellant,

vs.

JOHN M. BOYLE, as United States Marshal for

the Western District of Washington, North-

ern Division,

Appellee.

Upon Appeal from the United States District Court

for the Western District of Washington,

Northern Division.

PROCEEDINGS HAD IN THE
UNITED STATES CIRCUIT COURT OF APPEALS

FOR THE NINTH CIRCUIT.
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At a stated term, to wit, the September term, A. D.

1920, of the United States Circuit Court of Ap-

peals for the Ninth Circuit, held at the courtroom,

in the City of Seattle, in the State of Washington,

on Monday, the twentieth day of September, in

the year of our Lord one thousand nine hundred

and twenty. Present: The Honorable WILL-
IAM B. GILBERT, Senior Circuit Judge, Pre-

siding; The Honorable WILLIAM H. HUNT,
Circuit Judge; The Honorable CHARLES E.

WOLVERTON, District Judge.

No. 3489.

GEORGE FRANCIS ROWE,
Appellant,

vs.

JOHN M. BOYLE, as United States Marshal for the

Western District of Washington, Northern

Division,

Appellee.

Order of Submission.

ORDERED appeal in the above-entitled cause ar-

gued by Mr. Walter B. Allen, counsel for the appel-

lant, and by Mr. Robert E. Capers, Assistant United

States Attorney, and counsel for the appellees, and

submitted to the Court for consideration and decision.
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At a stated term, to wit, the October Term, A. D. 1920,

of the United States Circuit Court of Appeals

for the Ninth Circuit, held in the courtroom

thereof, in the City and County of San Francisco,

in the State of California, on Monday, the

eighteenth day of October, in the year of our

Lord one thousand nine hundred and twenty.

Present: The Honorable WILLIAM B. GIL-

BERT, Senior Circuit Judge, Presiding; The

Honorable ERSKINE M. ROSS, Circuit Judge;

The Honorable WILLIAM H. HUNT, Circuit

Judge.

IN THE MATTER OF THE FILING OF CER-
TAIN OPINIONS AND OF THE FILING
AND RECORDING OF CERTAIN DE-

CREES.
By direction of the Honorable William B. Gilbert

and William H. Hunt, Circuit Judges, and the Hon-

orable Charles E. Wolverton, District Judge, before

whom the causes were heard, ORDERED that the

typewritten opinion this day rendered by this Court

in each of the following entitled causes be forthwith

filed by the clerk, and that a decree be filed and re-

corded in the minutes of this court in each of the said

causes in accordance with the opinion filed therein:

* * * George Francis Rowe, Appellant, vs. John

M. Bo}de, as United States Marshal, etc., Appellee.

No. 3489. * * *
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In the United States Circuit Court of Appeals for

the Ninth Circuit.

No. 3489.

GEORGE F. EOWE,
Appellant,

vs.

JOHN M. BOYLE, United States Marshal,

Appellee.

Opinion U. S. Circuit Court of Appeals.

Appeal from the District Court of the United

States for the Western District of Washington,

Northern Division.

Before GILBERT and HUNT, Circuit Judges, and

WOLVERTON, District Judge.

Upon appeal from an order discharging a writ of

habeas corpus and directing removal of appellant

Rowe to the jurisdiction of New York for trial.

Complaint was made before a Commissioner at

Seattle that Rowe and Tjosevig and others willfully

and feloniously committed certain offenses against

the laws of the United States as alleged in the in-

dictment (certified copy of which is part of the com-

plaint) presented to the United States District Court

in New York, charging said persons in the first five

counts with violations of section 215 and in the sixth

count with violation of section 37 of the Criminal

Code.

The complaint alleged issuance of a bench warrant

and returned by the marshal for the Southern Dis-



148 George Francis Rowe

trict of New York to the effect that he could not find

Kowe and Tjosevig within his jurisdiction, and that

they were fugitives from justice and were within the

Northern Division of the Western District of the

State of Washington. At the hearing before the

Commissioner at Seattle the defendant moved to dis-

miss upon the ground that the complaint did not

state facts sufficient to show probable cause for the

removal of the defendant. This motion was denied,

and upon evidence introduced the Commissioner

found that probable cause had been shown to believe

that defendant had committed the offense as charged

in the complaint, and ordered defendant to be held

in bail to appear before the proper District Court in

New York. Thereafter appellant surrendered him-

self to the United States Marshal and filed in the

District Court for the District of Washington petition

for a writ of habeas corpus and writ of certiorari to

review the findings of the Commissioner. An order

to show cause was granted. After due return by the

marshal, hearing was had by the District Court and

the writ of habeas corpus was discharged and

order of removal was made. Defendant Eowe ap-

pealed.

Appellant questions the sufficiency of the indict-

ment to state a cause of action, and argues that the

evidence was insufficient to warrant an order of re-

moval and that the District Court erred in refusing

to allow the defendant to introduce the testimony of

a certain witness.

HUNT, Circuit Judge

:

After the Government introduced the indictment
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and Rowe admitted that he was the person named

therein, a prima facie case was established. Gayon

vs. McCartney, 252 U. S. 171.

Whether the evidence considered by the District

Court showed probable cause for believing defend-

ant-appellant guilty of having devised and intended

to devise the scheme and artifice to defraud, as

charged in the indictment, and whether defendant

for the purposes of executing such scheme and at-

tempting so to do unlawfully used the mails as al-

leged, or whether defendant-appellant, together with

others, conspired to violate section 215 of the Penal

Code, as charged, cannot be decided because the evi-

dence taken before the Commissioner and the Dis-

trict Court upon the question of the existence of

probable cause is not annexed to the petition and is

not part of the proceeding before the District Court

upon application for writ of habeas corpus. In the

petition for the writ petitioner sets forth a summary
of the evidence of a number of witnesses who testified

before the Commissioner, but the bill of exceptions

does not contain the evidence heard by the Commis-

sioner and there is no certification by the District

Judge that the summarized statement in the petition

is correct, or that it includes all of the evidence upon

which the order of removal was made; nor is there

any stipulation to the effect that such summary is a

full and correct statement of the evidence presented

to the court. In Greene vs. Henkel, 183 U. S. 249,

upon an appeal from an order denying an applica-

tion for a writ of habeas corpus, the Supreme Court

said: "We must assume, in the absence of the evi-
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dence taken before the Commissioner and approved

by the District Judge, that their finding of probable

cause was sustained by competent evidence, bearing

in mind also that on this proceeding the court would

not in any event look into the weight of evidence on

that question."

The appellant urges that the indictment is wholly

insufficient. Reduced to narrative, the facts as

stated are: That the Tjosevig-Kennecott Copper

Company was a Washington corporation ; that Rowe
and others having devised and intended to devise

a scheme to defraud certain named persons of money
and property by means of false representations, did,

for the purpose of executing said scheme and artifice,

place and cause to be placed in the United States

mails a certain letter thereinafter described; that

defendants induced a firm of stock brokers, Willis

& Company of New York, to sell and offer to the

"victims" 500,000 shares of stock of the Tjosevig-

Kennecott Copper Company through advertise-

ments, pamphlets and letters mailed by Willis &
Company and its agents, to the "victims," and that

it was the purpose of the defendants to offer the

500,000 shares of stock and other stock by advertis-

ing and the use of the mails and to induce "victims"

to buy the stock for cash, holding out that the money

received from the sale of stock would be used to

develop the property of the Copper Company, de-

fendants well knowing such representations to be

false and fraudulent. The defendants were to hold

out to the "victims" that Howarth & Company, of

Idaho, had bought 50,000 shares of stock and paid
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therefor $25,000, which representations were false

and known to be false ; and were to represent to the

"victims" that the entire proceeds from the sale of

stock, less commissions to brokers, would go into the

treasury and would be used to develop the property.

They were also falsely and fraudulently to represent

to the "victims" that the Copper Company owned

twenty-two mining claims in Alaska, free of all debt,

and that stock offered for sale was treasury stock,

and that there were about 800 tons of copper

ore on the property ready for shipment and that

trial shipments showed the ore to contain $19.20

silver to the ton, and that the Copper Company

owned a rich copper property which had been inves-

tigated by well-known mining engineers who had re-

ported that the possibilities of the property were

second, if not equal, to the well-known Kennecott

Copper mines in Alaska, and that the property had

long been known to contain vast quantities of copper

ore; that the work already done had uncovered and

made ready for shipment about 1,600,000 pounds of

high-grade ore, and that the property was only seven

miles from the railroad, and that an aerial tramway

would be constructed from the property to the

railroad; that the property was opposite the famous

Bonanza copper mines and that the geological for-

mation was identical with that of the Kennecott,

"known as the world's richest copper mine," and

that one of the claims contained a great body of

glance, which would run from 35% to 70% copper;

that 800 tons of this high-grade ore were ready for

shipment, and that a conservative estimate of the ore
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bodies uncovered showed copper to the value of

$2,000,000; that the plan was to mine and ship the

ore on a Large scale, and for this purpose a half a

mil lion shaves of treasury stock were offered for

public subscription at £1 per share and that the

funds realized from the sale of the stock were to be

used to build a tramway and to erect a mill and

construct accommodations for men, and that the

stock subscriptions, as well, were to be used to erect

a mill and to build a tramway in order that shipping

of an enormous tonnage would be commenced and

that the stockholders would thus be enabled to par-

ticipate in the profits made from the metal; that

500,000 shares had been subscribed for, and that it

was not probable that further offer of treasury stock

would be made, and that based upon amount of ore

already available for mining and shipment the stock

of the company should be worth at least $2 per share,

and that with additional equipment and further de-

velopment the shares would be worth from ten to

twenty times their price of $1.00 per share. It is

charged that the foregoing representations were

false and known to be false.

Part of the scheme charged was that the "vic-

tims" should be fraudulently and falsely told by

defendants that the Copper Company owned 440

acres of highly mineralized ground, and that sev-

eral million dollars worth of high-grade ore was

available for mining and shipment and there would

be an active and strong market for the stock of

the company in Xew York, and that $5 a share

might be expected within a few weeks, and that on
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the then present showing of the properties, fully

$4,000,000 worth of copper was in sight and the

intrinsic value of the shares was about $3, and that

assays showed the ore was similar to that of the

Bonanza mine and that certain named engineers

had made favorable reports on the property.

It is alleged that defendants mailed circulars

to certain named persons, the circulars, which are

set forth, containing statements as to the property

and stock, and that they mailed letters to certain

persons advising them that the property should

prove as valuable as the Kennecott, and that the

shares should be worth at least $15 or $20 if the

most reasonable expectations should prove true.

The sixth count charges a conspiracy to violate

section 215 of the Criminal Code, and alleges that

a part of the conspiracy was that the defendants

were to procure a certain named firm of stock

brokers to offer to the "victims" 500,000 shares

of stock through advertisement, pamphlets and let-

ters, to be mailed to the "victims," and that they

were to represent that the money received from the

sale of the stock should be used to develop the

property, all of which was known to be false and

fraudulent to defendants. Further allegations of

conspiracy charge that the defendants were to do

the things referred to in the allegations of the

counts charging the use of the mails in the scheme

to defraud. The representations are alleged to

have been known by defendants to be false and

fraudulent. The overt acts under the conspiracy

charge are that in pursuance of the plan and to
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effect the object thereof, there were certain con-

versations had and that letters which are set forth

were written and mailed and that checks for cer-

tain alleged sums were received.

The indictment sufficiently charges these essen-

tials: That a scheme to defraud was intentionally

devised by defendants; that to effect or to attempt

to effect the object of the scheme, defendant placed

or caused to be placed mail matter in a postoffice

of the United States. United States vs. Young,

232 U. S. 155 ; Linn vs. United States, 234 Fed. 543.

It is not necessary in an indictment under sec-

tion 215, supra, that the scheme itself appear to be

fraudulent on its face (McConkey vs. United

States, 171 Fed. 829; Looker vs. United States,

240 Fed. 932), or that it be alleged that anyone

has actually lost money or been defrauded. See

above cases and Weeber vs. United States, 62 Fed.

748; United States vs. Hess, 124 U. S. 483. The

charge of conspiracy is also sufficient.

Finally, if there were any doubt as to the valid-

ity or sufficiency of the indictment, the proper

court for the resolution of any such question is

that in which the indictment has been returned

and not that where proceedings in removal are in-

stituted. Stallings vs. Splain, U. IS., decided

June 1, 1920; Haas vs. Henkel, 216 U. S. 462.

The order appealed from is affirmed.

Affirmed.

[Endorsed]: Opinion. Filed October 18, 1920.

F. D. Monckton, Clerk. By Paul P. O'Brien,

Deputy Clerk.
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United States Circuit Court of Appeals for the

Ninth Circuit.

No. 3489.

GEORGE FRANCIS ROWE,
Appellant,

vs.

JOHN M. BOYLE, as United States Marshal for

the Western District of Washington, North-

ern Division,

Appellee.

Decree U. S. Circuit Court of Appeals.

Appeal from the District Court of the United

States for the Western District of Washington,

Northern Division.

This cause came on to be heard on the Transcript

of the Record from the District Court of the

United States for the Western District of Wash-

ington, Northern Division, and was duly submitted.

On consideration whereof, it is now here ordered,

adjudged, and decreed by this Court, that the order

of the said District Court in this cause be, and

hereby is, affirmed.

[Endorsed] : Decree. Filed and entered October

18, 1920. F. I). Monckton, Clerk. By Paul P.

O'Brien, Deputy Clerk.



156 George Francis Rowe

At a stated term, to wit, the October Term, A. D.

1920, of the United States Circuit Court of

Appeals for the Ninth Circuit, held in the

courtroom thereof, in the City and County of

San Francisco, in the State of California, on

Monday, the sixth day of December, in the year

of our Lord one thousand nine hundred and

twenty. Present: The Honorable WILLIAM
H. HUNT, Circuit Judge, Presiding; the

Honorable FEANK H. RUDKIN, District

Judge.

No. 3489.

GEORGE FRANCIS ROWE,
Appellant,

vs.

JOHN M. BOYLE, as United States Marshal for

the Western District of Washington, North-

ern Division,

Appellee.

Order Denying Petition for Rehearing.

On consideration thereof, and by direction of the

Honorable William B. Gilbert and William H.

Hunt, Circuit Judges, and the Honorable Charles

E. Wolverton, District Judge, before whom the

cause was heard, it is ORDERED that the peti-

tion, filed November 17, 1920, on behalf of the ap-

pellant for a rehearing of the above-entitled cause

be, and hereby is denied.
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United States Circuit Court of Appeals for the

Ninth Circuit.

No. 3489.

GEORGE FRANCIS ROWE,
Appellant,

vs.

JOHN M. BOYLE, as U. S. Marshal, etc.,

Appellee.

Order Staying Issuance of Mandate Under Rule

32 Until After Supreme Court U. S. Passes

Upon Petition for Writ of Certiorari, etc.

Upon telegraphic application of Mr. Clarence L.

Reames, counsel for the appellant, annexed hereto,

and good cause therefor appearing, ORDERED
mandate of this Court under Rule 32 in the above-

entitled cause stayed to and including January 10,

1921, and provided a petition for writ of certiorari

be docketed and submitted to said Supreme Court

agreeably to subdivision 4 of rule 37 of the said

Supreme Court, within said period, and in that

event said mandate be further stayed until after

the determination of said petition.

Dated San Francisco, Calif., December 6, 1920.

WM. H. HUNT,
United States Circuit Judge.
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[TELEGRAM.]
Delivery No. 970, Nov. 27, '20.

R15cbhs 33 nl 9pm
Mp Newyork Nov 27 20.

John W. Preston,

Atty. at Law,

San Francisco.

Believe petition rehearing Rowe versus Boyle

number thirty four eighty nine should be granted

but if denied request for me thirty days to apply

writ certiorari supreme court and to stay mandate

meantime. REAMES.

[Endorsed] : Order Staying Issuance of Man-

date, etc. Filed December 6, 1920. F. D. Monck-

ton, Clerk.



vs. John M. Boyle. 159

United States Circuit Court of Appeals for the

Ninth Circuit,

No. 3489.

GEORGE FRANCIS ROWE,
Appellant,

vs.

JOHN M. BOYLE, as United States Marshal for

the Western District of Washington, North-

ern Division,

Appellee.

Certificate of Clerk U. S. Circuit Court of Appeals

to Record Certified Under Section 3 of Rule 37

of the Rules of the Supreme Court of the

United States.

I, Frank D. Monckton, as Clerk of the United

States Circuit Court of Appeals for the Ninth

Circuit, do hereby certify the foregoing one hun-

dred and fifty-eight \ (158) pages, numbered from

and including 1 to and including 158, to be a full,

true and correct copy of the entire record of the

above-entitled case in the said Circuit Court of

Appeals, made pursuant to request of counsel for

the appellant, and certified under section 3 of rule

37 of the rules of the Supreme Court of the United

States, as the originals thereof remain on file and

appear of record in my office.
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ATTEST my hand and the seal of the said

United States Circuit Court of Appeals for the

Ninth Circuit, at the City of San Francisco, in the

State of California, this 11th day of December, A.

D. 1920.

[Seal] F. D. MONCKTON,
Clerk.

By Paul P. O'Brien,

Deputy Clerk.


